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Executive Summary

Most jurisdictions in Canada have indirectly addressed exposure to
environnmental tobacco snoke ("ETS") through occupational health
and safety legislation. Sonme provincial jurisdictions, such as
British Col unbi a, Ontario and Newf oundl and, have enact ed
legislation that is exclusively devoted to the regulation of ETS
i n the workpl ace.

The federal, provincial and territorial legislation is lacking in
that it is not a clear prohibition of workplace exposure to ETS

It generally bestows a broad range of decision-naking power on
enpl oyers, such as the right to designate a snoking area or a
smoking room at work. It is qualified by only requiring
reasonabl eness in inplenenting controls. Furthernore, chemicals
and substances that derive from ETS are classified by provincial

and territorial legislation as being "no exposure" substances, but
the same legislation excludes tobacco snoke from the list of
prohi bited workpl ace substances. Enpl oyees who do not wish to
work in close proximty of areas where snoking is allowed do have
statutory rights according to the legislation. They can exercise
their right to refuse work, they can ensure that the ventilation
requirements are being upheld through occupational health and
safety representatives, and they can demand to be placed away from
wor kpl ace snoki ng areas.

A survey of the applicable case |law reveals that Canadian court
and admnistrative tribunals have been responsive in upholding
enpl oyees' rights to have limted or no exposure to ETS in the
wor kpl ace. Many | eadi ng cases specifically speak to the hazards of
exposure to ETS, and consequently, there is a general judicial
trend to find in favour of the enployee and not the enployer. Case
law also confirms that enployers have the right to enact non-

snoking policies that are workplace wide. In al nost al
ci rcunmst ances, whether they be based on safety in the workplace or
not, the courts wll wuphold these policies despite the w shes of

enpl oyees who snoke.

Many nmunicipal jurisdictions, such as The City of Otawa, have
passed by-laws that conpletely restrict snoking in the workplace
and / or public places. Thus far, the courts have affirnmed that
muni ci palities have the statutory right to do so.

In the face of legislation that is not absolute and |[acks
sufficient worker protection with regard to ETS, enployers and
enpl oyees may exercise rights available to them to ensure that
enpl oyees are protected agai nst exposure to ETS.



The Legal Implications Of Exposure To Environmental Tobacco

Smoke In The Workplace:

Current Legislative And Case Law Trends In Canada

Introduction

Exposure to second-hand snoke is hazardous. Reliable scientific
studies have denmpnstrated environnental tobacco snoke ("ETS")
causes cancers, respiratory problens, and heart disease in non-
snokers.

Most  workplace hazards, such as the handling of dangerous
equi prrent and exposure to dangerous chemcals, are regulated by
governnment through legislation. Indeed, federal, provincial and
territorial jurisdictions have all inplenented statutes governing
occupational health and safety nmatters, with a view to ensuring
that workers in Canada are guaranteed basic safety in their
wor kpl ace and are afforded certain rights that flow from the
| egi sl ation.

What has lagged behind in the protection of workers wutilizing
occupational health and safety legislation is protection against
ETS.

Canadi an legislation generally falls short of supplying enployees
with a clear statutory legal basis for protection from exposure to
ETS in the workplace. It can be argued that ETS in the workplace
constitutes a danger under the legislation, but in nmany cases it
is a matter of interpretation whether the legislation applies to
ETS. The courts and adnmnistrative tribunals have, however,
generally been responsive to interpretations of health and safety
controls in the workplace that uphold enployees' rights to be free
of ETS in the workplace. But, a further conplication is that
tobacco smoke, or chenmicals deriving from the snoke, are
specifically excluded from sonme workplace health and safety
| egislative restrictions.

This paper is intended to provide a legal analysis of federal,
provincial and territorial laws as they apply to the protection of
wor kers from exposure to ETS. The paper conpares and contrasts the
| egi sl ati on and acconpanying regulations in various jurisdictions
in Canada. For ease of reference, the results of this conparison
are set out in table format in Schedule 1 of the paper. The paper
also deals with interpretive guidelines provided by governnent
that are designed to assist in clarification of the |egislative
requirements and allowances. To sonme extent it goes into
government enforcement practices. Using a nunicipal case study,
the paper attenpts to underline how a nunicipality can
successfully enact by-laws that assist in the reduction of
wor kers’ exposure to ETS.



Canadi an case law in provincial and federal courts is analysed in
an effort to determine the judiciary’'s general position wth
regard to the interpretation of workplace health and safety
| egislation and the protection of enployees from ETS exposure.

This analysis of conmon law is intended to point out various |ega

avenues which enployees may utilize to protect thenselves from
wor kpl ace exposure to ETS.

A conclusion to be drawn fromthis paper is that, while courts and
tribunal s have often been persuaded to interpret health and safety
controls in such a way as to protect workers fromETS, it would be
a significant advantage to have <clearer and |ess equivocal

legislation in this area. Precise and clear legislation would
benefit both workers, now somewhat unsure of their rights to avoid
ETS in the workplace, and enployers that now nust struggle to
determine their duties in order to conmply with workplace health
and safety provisions. It is now time for the legislation to
expressly state what many of our courts and |abour tribunals have
concl uded about the right of workers to be free of ETS.



Part I - Federal legislation governing smoking in the workplace

a) Federal legisiation governing smoking and the workplace:

The Canadian Constitution Act' stipulates that |abour |egislation
is primarily a provincial matter. Nevertheless, nothing in the
Constitution precludes the federal governnent from regulating
particular areas of |abour. The federal governnment administers
| abour affairs in sectors that have an extra-provincial character.
These industries include such areas as railways, bus operations,
trucking, ferries, tunnels, bridges, canals and various shipping
services. Air transport, telecommunications, banking industries
and federal Crown corporations or agencies are also included.?

The federal government regulates and oversees the nonitoring of
several pieces of applicable |egislation. The Labour Program of
Human Resources Devel opnment Canada ( “HRDC’) has as its mission
"to pronote a fair, saf e, heal t hy, stabl e, cooperative and
productive work environnent that contributes to the social and
economic well-being of all Canadians."® Thus, HRDC is the
departnment of the federal governnent that wll be the nost
strictly tied to the devel opnent, inplenentation and nonitoring of
snoking in the workplace legislation and policies. In fact, the
Labour Program focuses specifically on devel oping |egislative and
policy changes affecting the workplace and the needs of enployers
and enpl oyees.® The Labour Program was previously an independent
federal departnent, and it became a program within the HRDC
departnent in 1993.°

The structure of the Labour Program is hierarchical in nature.
I ndeed, there are currently four Directorates reporting to the
Assi stant Deputy Mnister of the Labour Program the Federal
Medi ation and Conciliation Service; Operations; Strategic Policy
and Partnerships; and Wrkplace Information.® Each Directorate is
managed by a Director General.’ For the purposes of this paper, it
is the Operations Directorate that will be of concern.

'Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted in
R S.C. 1985, App. Il, No. 5 [hereinafter “Constitution”].

*The federal |abour regulation of these areas is in accordance
with: Constitution Act, 1867, (U K ), 30 & 31 Vict. ¢c. 3, s. 91
reprinted in RS.C. 1985, App. Il, No. 5.

*Labour Program Working For You, online: Hunan Resources

Devel opnent Canada, <http.//l|abour-travail.hrdc-

dr hc. gc. ca/ apropos_about /i ndex. cf ni doc/ english> (last nodified: 29
January 2002).

“I bi d.
°| bi d.
°l bi d.
"I bi d.




The legislation that will be of paranmunt consideration in the
federal jurisdiction is the Canada Labour Code’, its acconpanying
Cccupational Safety and Health Regul ations, and the Non-Snokers'
Health Act. The nandate of the Operations Directorate is to ensure
cost-effective and consistent inplenmentation of Parts Il and 111
of the Canada Code, Cccupational Safety and Health and | abour
st andar ds, as well as the Non- Snmokers' Health Act”. The
Directorate's mandat e is facilitated t hr ough headquarters
operations and provides functional direction and support to
offices in the ten HRDC districts.” Another Directorate, the
Workplace Information Directorate, provides the government, in
addition to enployers and enployees, with information addressing
wor kpl ace conditions, recent workplace trends, publications and
services to assist the Labour Program of HRDC. *

Cccupational health and safety federal work issues are addressed
by the Labour Program pursuant to Part Il of the Canada Code.
Regional and district offices mmintain the admnistration and
provi de enforcenment of the Canada Code provisions.” Al though the
HRDC operations are extensive and well-structured, they address
the inplenmentation of legislation that accounts for approximtely
10% of the Canadian workforce.” Thus, provincial laws and
regul ati ons concerning enploynent account for 90% enpl oyees. The
federal and provincial codes are separate and distinct |egal
controls.

The federal governnent has been active in releasing interpretive
texts in the formof Operations Program Directives (“ OPDs”), and
Interpretation, Policies and Cuidelines (“I1PGs”). The group of
OPDs and IPGs constitute consolidations of various procedures
associated with Part Il of the Code. The consolidation is issued
under the authority of the Assistant Deputy M nister of the Labour
Program falling under the general auspices of HRDC. * The majority
of the OPDs and the |IPGs are designed to assist the governnent,
enpl oyers, enployees, and safety officers interpret and apply
certain provisions of the occupational health and safety
| egislation, part of the Canada Code.

’Canada Labour Code, R S. 1985, c. L-2. [hereinafter Canada Code].

’Non- Snokers’ Health Act, R'S. 1985, c. 15 (4'" Supp.) [hereinafter
Non- Snokers’ Health Act].

“Supra note. 3.
1 bi d.

“Labour Operations, Cccupational Health and Safety Labour
Qperations, online: Human Resources Devel opnent Canada,
<http://info.l oad-otea. hrdc-drhc. gc. ca/ ~oshweb/ honeen. shtm > (I ast
nodi fi ed: 19 Decenber 2000).

“Labour Operations, Labour Standards, Canada Labour Code, Part |11,
online: Human Resources Devel opnent Canada, <http://info.l oad-

ot ea. hrdc. drhc. gc. ca/l abour _standards/ hone. shtm > (|l ast nodified:
10 Decenber 2001).

“Labour Operations, Operations Program Directives (OPDs),
Interpretation, Policies and Guidelines (IPGs), online: Hunan
Resour ces Devel opment Canada, <http://info.|oad-otea.hrdc-
drhc. gc. ca/l abour _operations/opd_ipg/nmenu. htn> (last nodified: 5
April 2001).




There are sonme IPGs and OPDs in particular that are useful in the
anal ysis of federal legislation and its applicability with regard
to snoking in the workplace. The following is a synopsis of the
governnment rel eases that are nost useful.

b) Operations Program Directives and Interpretation, Policies and
Guidelines:

| PG No.: 905-1PG 028, Date: 18-08-89"

This I PG was released as a result of the controversy surroundi ng
s. 128 of the Canada Code. Before it was amended, it prevented an
enpl oyee to refuse work if, although dangerous, the function to be
perforned was an “ i nherent” part of the enploynent. Now, the term
“normal” has replaced the term “inherent” in the Canada Code.
The legislation currently reads:

S. 128.

(1) Subject to this section, an enployee nmay
refuse to use or operate a nmachine or thing, to
work in a place or to performan activity, if the
enpl oyee while at work has reasonable cause to
bel i eve t hat

(a) the use or operation of the machine or thing
constitutes a danger to the enployee or to
anot her enpl oyee;

(b) a <condition exists in the place that
constitutes a danger to the enpl oyee; or

(c) the performance of the activity constitutes a
danger to the enpl oyee or to another enployee.

(2) An enployee may not, under this section
refuse to use or operate a machine or thing, to
work in a place or to performan activity if

(a) the refusal puts the life, health or safety
of anot her person directly in danger; or

(b) the danger referred to in subsection (1) is a
nor mal condition of enpl oynent . [ enphasi s
added] . *°

In order to facilitate the understanding of the term "inherent" in
s. 128 of the Canada Code the HRDC released the |IPG designed to
instruct those who may be affected by the legislation. |IPG No.
905-1 PG 028, dating back to 1989 addresses how one woul d determ ne
if a danger were an inherent part of the enploynment. It is likely
that the courts would still utilize simlar interpretation of the
current term “normal ”.

®Canada, Human Resources Devel opment Canada, | PG |nherent Danger -
Canada Labour Code Part 11, No.: 905-1-1PG 028 (Otawa: Human
Resour ces Devel oprment Canada, 1989).

®Supra note 8.



The |1PG expounds that enployees may not refuse work under this
section when the danger is inherent in their job. For instance,
the IPG states as an exanple that a fire fighter would not be
permitted to refuse to participate in fire fighting by virtue of
the fact that it is dangerous work.” The very essence of the
enpl oynment i ncludes circunstances whereby the health and safety of
the worker mght and will be put at risk while he / she is
carrying out the functions of his / her enploynent.

The IPG clarifies:

Wiile it is not easy to deternine what dangers
are inherent to a particular job, a danger is
likely to be inherent when:

is a permanent attribute or quality of a

it is an essential character or elenent of a
j ob;

= it is likely or probable to cause injury
unl ess speci al precautions are taken;

= it exists regardless of the nethod used to
perform the work. ™

Thus, it appears clear that exposure to tobacco snoke in the
wor kpl ace was not be sheltered under the unbrella of "inherent".
Indeed, as will be later discussed, the courts have heard matters

in which an enployee has refused to work due to his / her belief
that exposure to tobacco snoke constitutes a "danger"” wthin the
meani ng of the Canada Code.

| PG No.: 905-1-1PG 043, Date: 02-09-91"

Because previously released IPGs and OPDs did not address the
procedures to be followed in circunstances whereby two or nore
enpl oyees refuse to work for the same reason, the HRDC rel eased an
IPGin 1991 for clarification purposes.

The |IPG explains that the health and safety officer, when
confronted with a situation involving two or nore enployees
refusing to work for the same reason, ought to follow various
steps as set out by the Assistant Deputy Mnister.?”

First, it is suggested that the health and safety officer set up a
meeting with the enployees to determine the exact reasons for the
refusal of work, and to determine if the enployees are indeed
refusing to work for the same reasons.” HRDC suggests for

“Supra note 15 at 1.
"I bi d.

“Canada, Human Resources Devel opment Canada, |PG Miltiple Refusals
to Wirk in Case of Danger - S. 128 of Part Il of the Canada Labour
Code, No.: 905-1-1PG 043 (Otawa: Human Resources Devel oprent
Canada, 1991).

“I'bid. at 1.
! pi d.



efficiency purposes, the enployees appoint a spokesperson who can
act as representative of the enpl oyees.” The spokesperson can al so
act as the communication link between the enployees, the enployer
and the health and safety officer.®

Second, the IPG notes that after the health and safety officer has
conpl eted the investigation and has rendered a decision, he / she
is to make the spokesperson aware of the decision, who may in turn
alert the other enployees involved of the decision.* Follow ng the
oral notification, the decision is to be sent to each enpl oyee by
regi stered mail.”

Third, after the wusual filing procedures are conpleted, the

identification of the spokesperson should be included in a
docunent to be added to the file.”

No.: 905-1-1PG 031, Date: 20-10-89”
The application of s. 128 of the Canada Code has also been

addressed by a federal Interpretation, Policies and Guideline
rel ease that deals with an enployee's right to refuse work because
he / she holds a nedical certificate. It is clear that the

jurisprudence was closely nonitored to ascertain how the courts
would interpret the neaning of s. 128 of the Canada Code,
specifically the statutory sections that pernitted enployees to
refuse work based on a perceived danger. The HRDC, no doubt in
reaction to a rising nunber of enployees submtting nedical
certificates indicating that they were not fit to performthe work
as demanded, has instructed enployees, enployers, and health and
safety officers to follow its conclusions regarding the weight to
be given to nedical certificates in a refusal to work issue.

The HRDC concl uded t hat:

The enpl oyee, while at work, who has reasonable
cause to believe that a machine or condition
constitutes a danger, may refuse to work. The
jurisprudence indicates that the danger perceived

by the enployee "...must relate to a mnachine,
thing or to the physical condition of the work
place." The Code, t herefore, protects the

enpl oyee from dangers that exist in the work
pl ace. The Code does not appear to go so far as
to protect the enployee in cases where the danger
is caused by his / her own nedi cal condition.

Therefore, nedical certificates should be taken
into consideration, along with all the other
relevant facts, in order to determ ne whether the

| bi d.
| bi d.
| bi d.
| bi d.
| bi d.

“Canada, Human Resources Devel opnent Canada, |PG Refusals to Wrk
and Medical Certificates - Canada Labour Code Part I1, No.: 905-1-
| PG 031 (G tawa: HRDC, 1989).



danger was caused by a machine or condition at
the work place or by the enployee's own nedical
condition.”

The reasons for the inportance of this IPG are two-fold. First, it
is clear that the federal governnment has adapted its suggested
i mpl ementation of the Canada Code based on jurisprudence. This is
i nstrunental for those seeking to persuade the federal governnent

to banish snoking from the workplace all together, since the
courts have appeared, on the whole, fairly synpathetic to that
cause. If the government is truly interested in following the

common |law lead, then it would be beneficial to rely upon recent
cases that suggest that snmoking is a hazard in the workplace and
ought to be banned.

Second, since the Quideline specifically states that the Canada
Code "does not appear to go so far as to protect the enployee in
cases where the danger is caused by his [/ her own nedical
condition"®”, the scope of enployee protection under the Canada
Code might be considered narrowed. It is essential, however, to
consi der whether or not the courts would agree to this apparent
narrow interpretation by the federal governnent of the Canada
Code. It is interesting to note, for exanple, that although the

f eder al gover nnment issued this Quideline in 1989, | abour
arbitrations have recently held that nedical conditions, as proven
by nedical certificates, can and will be readily applied in the
analysis of a safe or unsafe work environment, as wll be later

di scussed. Thus, although such federal Cuidelines and interpretive
tools are useful for general information, their applicability in
| egal anal ysis should al ways be questi oned.

No.: 920-1PG 055, Date: 1993/05/04”

Among the nost intriguing IPGs this relates to the interpretation
of "reasonably practicable" as stated in the Canada Qccupati onal
Safety and Health Regul ations, that form part of the collection of
Regul ati ons under the Canada Code. This statenment is located in
the Regulation close to forty tines, thus allowing for a broad and
perhaps arbitrary interpretation. For this reason, the Labour
Program set out criteria for the interpretation of the term in an

effort to assist health and safety officers, in addition to
enpl oyers, interpret the legislation and subsequently apply it
properly.

The considerations that nmust be born in mnd according to the
interpretive Guideline in assessing whether or not an adjustnent
to the enployer's workplace set-up is "reasonably practicable" are
critical. Inportant issues such as ventilation requirenents as set
out in the Regulation are required as "reasonably practicable” in
various circunstances. Critics of the |egislation suggest that
this w ndow essentially permts enployers who had established
their business operations before the legislation took effect to

®Ibid. at 1.

| bi d.

*Canada, Human Resources Devel opnent Canada, IPG Criteria for
“ Reasonably Practicable” - General, No.: 920-1PG 055 (Qtawa:

Human Resour ces Devel opnent Canada, 1993).



usurp the requirenents if they can prove that adjustnents are not
practicable in their circunstances.

In the case of wventilation requirenents, for exanple, the
Regul ati on sti pul at es:

10. 17

(1) Every ventilation system installed on or
after January 1, 1997 to control t he
concentration of an airborne hazardous substance
shall be so designed, constructed, installed,
operated and nmi ntai ned t hat

(a) the concentration of the airborne hazardous
substance does not exceed the values and |evels
prescribed in subsections 10.19(1) and 19.20(1)
and (2); and

(b) it neets the standards set out in
(i) Part 6 of the National Building Code,

(ii) the publication of the Anerican Conference
of Governnental |Industrial Hygienists entitled
Industrial Ventilation, 20" edition, dated 1988,
as anended fromtinme to tinme, or,

(iii) ANSI Standard ANSI A9.2-1979 entitled
Fundanental s Governing the Design and Operation
of Local Exhaust Systens, dated 1979, as anended
fromtime to tine.

(2) To the extent that is reasonably practicable,
every ventilation systeminstalled before January
1, 1997 to control the concentration of an
ai rborne hazardous substance shall be maintained
so as to neet the requirenents set out in
subsection (1). [enphasis added]*

Thus, the federal legislation requires enployers who had already
established a ventilation systemprior to 1997 to adapt to the new
ventilation requirements only to the extent that is reasonably
practicable. Consequently, on its face, the legislation creates
exceptions for enployers who can successfully argue that
adaptations to accommpbdate the ventilation standards are not
practicabl e.

There are several other sections of the Canada Occupational Safety
and Health Regulations that also include exceptions for enployers
if the changes to the workplace as required by the legislation are
not reasonably practicable.

Undoubtedly, this |egislative scheme has been the subject of nuch
critique. Those seeking to ban snoking in the workplace question
why enpl oyers would only be held responsible for particular health
nmeasures if they are reasonably practicable, particularly if the
safety of enployees is to be paranount.

*Canada Cccupational Safety and Health Regul ati ons, Made under Part
Il of the Canada Labour Code, SOR/ 86-304 at SOR/ 96-294 .s2.



According to the IPG before deciding what constitutes "reasonably
practicable" for the purposes of abiding by the |Iegislation,
several factors are to be considered, including both financial and
t echni cal conpl i ance nmeasur es. I ndeed, costs and fiscal
consi derations appear to be at the forefront of the deliberations.
In fact, the government has stated in the Guideline that the "cost
of conpliance with the initial requirement must significantly out-
wei gh the benefit before it is reasonable to set the duty aside or
substitute an alternative requirenent."?*

Such consi derations may include:

= the technical aspect of conplying - are the suggested
adaptations possible and wll their inplenentation cause
ot her hazards?

= the inpact of <complying - wll there be a noticeable
i nprovenent if the requirenents are inplenented?

= the economcal aspect - wll the costs involved in the
adapt at i ons be justified? (ie: wi | the adaptations

necessitate grave capital expenditures and only result in a
smal | hazard reduction?)

» the length of tinme during which the initial requirement wll
benefit the workplace - will the nmeasures be justified?

» the attenpts made to conply with the initial requirenment -
will the effort involved in adapting to conpliance of the
| egi slation bring about positive inprovenents?

» the degree of risk present - would an inprovenent in a high
risk area be nore beneficial than an inprovenent in a |ow
ri sk area?”

To add to these considerations, the current literature on the
ef fectiveness of ventilation with regard to ETS indicates that
ventilation standards, no matter how sophisticated, are futile.
The current thinking is that in order for ventilation to renedy
the hazards of exposure to ETS, the systens would need to be so
intrusive and forceful that they would be conparable to a w nd
tunnel . The technical requirements involved in conpletely
elimnating ETS chenical hazards would be even nore onerous than
t hose al ready delineated by the |egislation.

Furthernore, the interpretive Cuideline suggests that in rendering
a decision, the health and safety officer should be aware of
several aspects of the powers he / she has.* He / she should be
flexible in the use of his [/ her discretionary powers, for
exanple. It is also suggested that a conparative analysis would be
hel pful to the officer.* Determining if other conpanies have
undergone sinilar changes would be useful in assessing whether or

®Supra note 30 at 1.
“Ibid. at 1 - 2.
*I'bid. at 2.

*| bi d.



not an adaptation has been “reasonably practicable” in the past
for other enployers.®

In summary, the |IPG presents an interpretation of “reasonably
practicable” that will inpose obligations |ess stringent than they
would be if the term in the legislation were sinply
“practicable”. The Quideline concludes: “[t]here are neasures

which are ‘practicable’, but not ‘reasonably practicable , to take
to protect the safety and health of enployees. The enployer nust
weigh the effort, tine, and cost of elimnating the hazards and
the probability of injury and illnesses. Since the enployer’s
first duty under the Regulations is to conply with the initial
requirement of the Regulations, the effort, tinme and cost nust
significantly outweigh the benefit of the initial requirenent.” *

No.: 700-9-1PG 036, Date: 31-07-90%

This |PG addresses Indoor Ar Qality (“l1AQ”) conplaints
directly. As such, it determnes how the Labour Affairs Oficers
ought to apply the prescribed |egal requirements for ventilation,
tenperature and humidity for non-industrial work places. Although
at first blush it appears directly on point for the purposes of
this study, the @udeline specifically precludes itself from
conpl ai nts invol vi ng snoki ng.

The federal governnent, in separating its procedure for responses
to IAQ conplaints from snoking conplaints, has deternined that
such snoking conpl aints should be addressed under the Non-Snokers'
Heal th Act. The Cuideline reads:

1. Subj ect
Application of Part Il of the Canada Labour Code
(CLC) and Part 11 of the Canada Cccupati onal

Safety and Health Regulations (COSH) in the
i nvestigation of Indoor Air Quality Conplaints in
non-i ndustri al work  environments. Conpl ai nt's
i nvol ving smoking are not addressed; they shoul d
be handl ed under the Non-Snokers' Health Act.
[ enphasi s added] .

Thus, HRDC clearly distinguishes air quality conplaints between
those involving snoking, and those involving generic ventilation
consi der ati ons.

In addition to the Canada Code, the Non-Snokers' Health Act is
applicable to the federal |abour jurisdiction, and has significant
| egal effects on controlling snmoking in the workpl ace.

The legislation was introduced into the House of Commons by New
Denocrat Menber of Parliament Lynn MDonald in 1986 as a Private

*I bi d.
I bi d.

*Canada, Human Resour ces Devel opment Canada, | PG Response to
Indoor Air Quality (1AQ Conmplaints - Canada Labour Code, Part 11,
No.: 700-9-1PG 036 (O tawa: Human Resources Devel oprment Canada,
1990) .

*I bi d.



Menmber’s Bill. Bill C 204, as it becane, was eventually passed
into law in 1988, a rare occurrence with a Private Menber’s Bill.*

The Non- Snokers' Health Act ainms at a snoke-free environment in
wor kpl aces under the jurisdiction of the federal governnent. The
| egi slation ext ends and appl i es to federally regul at ed
transportation carriers, such as aircraft, ships, and trains. It
imposes a broad restriction on snoking in federally-controlled
wor kpl aces.® Section 4(1) states that snoking is not permtted
while the enmployee is under the enployer’s control except in a
Designated Snoking Area ( “DSA”) or a Designated Snoking Room
(“DSR”), the establishnent of which are permtted by the
| egi slation under ss. 2 and 3.

I ndependent ventilation of a DSA is required under the Non-
Snokers’ Health Act, however the legislation only requires it
where “reasonably practicable”.® The enployer, however, is under
the obligation to consult with a workplace cormmittee or health and
safety representatives before the establishnent of a DSA and to
t hen ensure that appropriate ventilation is in place.®

The Regul ati ons under the Non-Snokers’ Health Act, in particular
s. 3(1) of Regulation SOR/ 90-21* pernmt the enployer to designate
a DSR, so long as it is not a private office, and so long as it is
properly enclosed by walls, is clearly identified, and has the
appropriate ventilation standards. Such standards include the
requirement to exhaust the air to the outside, and not to
recirculate it.* If the enployer allows a DSR, he / she nust
ensure that it is appropriately equipped with objects such as
ashtrays or non-conbustible covered receptacles.® Proper signage
is also essential. The enployer must, for instance, post clearly
visible signs to inform enpl oyees about the snoking restrictions,
and the enployer nust also ensure that menbers of the public are
made aware of such policies.”

The federal governnment has legislatively inplemented a nonitoring
system to ensure compliance with the Non-Snpkers’ Health Act and
its acconpanying Regul ations. An inspector may enter the workpl ace
to ensure that enployers are respecting the snoking restrictions.*
In the event that an enployer is found to have disregarded or to
have breached any provisions of the Non-Snokers’ Health Act, he /

““M chael Grossman and Philip Price, Tobacco Snoking and the Law in
Canada (Markham Butterworths Canada Ltd., 1992) at 3-11

“At s. 3(1), the legislation stipulates that enployers *“shall
ensure that persons refrain fromsnoking in any work space under
the control of the enployer ”. Supra note 9.

“See: s. 3(4).
“See: s. 3.

“Non- Snokers Heal th Regul ati ons, Made under the Non-Snokers’ Health
Act, SOR/ 90-21.

“Ibid at s. 3(2).
“I'bid. at s. 5(1).
“Ibid. at s. 7(1).
“See: ss. 9 - 10, Supra note 9.



she may be liable on summary conviction for punishnments, depending
on the severity of the breach, including fines of up to $10, 000.°“

Thus, the federal governnent has attenpted to address snoking in
the workplace directly in the Non-Snokers’ Health Act. The
| egislators clearly wanted to separate concerns regarding the
hazards of ETS from general occupational health and safety
concerns that generically fall under Part Il of the Canada Code

This is not to say that all snoking in the workplace concerns are
irrelevant for the purposes of the Canada Code. On the contrary,
argunments can be made that pursuant to the rights given under the
Canada Code, enployees may protect thenselves from tobacco snoke
exposure, such as utilizing the statutory right to refuse work.
Nevert hel ess, the governnent obviously sought to establish
normative standards through the inplenmentation of the Non-Snokers’
Health Act that would govern workplace snoking restrictions in a
nore coherent and pointed manner. Although the Non-Snokers’ Health
Act is laudable in its attenpt to restrict snoking in the
wor kpl ace, it wunfortunately falls far short from a inmposing a
complete ban. If the object of the legislation is to elinmnate the
federal enployees’ exposure to ETS, the only true legislative
solution is to ban snoking in the workplace conpletely.

“The fines and puni shments for various breaches are further
expounded in s. 11 of the Non-Snpkers’ Health Act.



Part Il - Provincial and territorial legislation governing smoke in
the workplace

Comparison between legislation of the provinces and territories

This paper will conpare provincial and territorial legislation in
the foll owi ng areas:

a) Enpl oyers’ obligations;
b) Right to refuse work;

c) DSAs and DSRs; and

d) Ventilation requirenents.

a) Employers’ obligations

It can safely be stated that every Canadian provincial and
territorial jurisdiction provides for a general duty on enployers
to ensure that the workplace is a safe one in which to work.
Enpl oyers’ duties under provincial and territorial |egislation are
generally found in the respective legislation.™

*Each province and has outlined general duties to be inposed on
enpl oyers working within provincial regulatory jurisdiction. The
following is a provincial list of the applicable |egislation and /
or Regulations in which the general duties of enployers are

| ocated. (Al phabetical order)

1. Alberta: Cccupational Health and Safety Act, R S. A 1980, c.

02, s. 2(1).
2. British Colunbia: Wrkers Conmpensation Act, R S.B.C. 1996, c.
492, Part II11l, Qccupational Health and Safety, s. 3.

3. Manitoba: Wrkplace Safety and Health Act, R S.M 1987, c.
W10, s. 4(1).

4. New Brunswi ck: Cccupational Health and Safety Act, RS.NB
1983, ¢c. 00.2, s. 9.

5. Newf oundl and: Gccupational Health and Safety Act, R S.N F.
1978, c¢23 s1, s. 4.

6. Northwest Territories and Nunavut (Note: Nunavut has
i ncorporated the laws of the Northwest Territories into its
Territorial jurisdiction), Northwest Territories Safety Act,
RS NWT. 1988, c. S-1, s. 4.

7. Nova Scotia: Cccupational Health and Safety Act, S.N. S. 1996,
c. 7, s. 13(1).

8. Ontario: Cccupational Health and Safety Act, R S.O 1990, ¢
01, s. 25(1).

9. Prince Edward Island: Cccupational Health and Safety Act,
RS PEI. 1985 c. O1, s. 13.

10. Québec: Loi sur la Santé et la Sécurité du Travail, L. R Q
1986, S-2.1, s. 51



Black’s Law Dictionary defines “Duty” in the follow ng manner:

Duty: [..] Obligatory conduct of service
Mandatory obligation to perform [...] An
obligation, recognized by the law, requiring
actor to conform to certain standard of conduct
fprk pgptection of others against unreasonable
risks.

If a duty is judicially interpreted as constituting a nandatory
obligation to protect others against unreasonable risks, then
arguably, the general duties of enployers as stated in all of the
| egislation could include a conplete ban against snoking in the
wor kpl ace. Exposure to ETS is an unreasonable risk to enpl oyees,
and certainly a preventable one. Consequently, a strict reading of
the ternminology in the general duties could be helpful in
providing a |l egal basis for a snoke-free work environnent.

Most provincial drafters chose a simlar description of what are
usually referred to as “ General Duties of Enployers” or “Duty
[Duties] of Enployers”. The nost frequent citation describing the
general duties of enployers includes a sinmilar structure to “Every
enpl oyer nust [...] ensure the health and safety of all workers
[ enpl oyees] . Provinces such as British Colunbia, Al berta, Nova
Scotia and Prince Edward Island, as well as two territories the
Nort hwest Territories and Nunavut, have extended the enployer’s
general statutory duty.* In these jurisdictions, enployers nust
ensure the health and welfare of other persons in the sane
vicinity as well as their own enpl oyees. *

There are sone I|limtations to the standard general duty of
enpl oyers. Sone provinces and territories have elected to include
the ternms “reasonably practicable” or a variation thereof to
limt the general duty.* In these jurisdictions, the enployer’s
responsibility of ensuring a safe work environment is then framed
within the concept of *“reasonableness”, which appears often in
wor kpl ace safety legislation. Problematic as it is, the term
“reasonable” is often not defined and is open for a broad
interpretation. Only three provinces have not limted the genera

duty of enployers to provide a safe workplace for their enployees:

British Colunbia, Ontario, and Québec. Each of the renaining
provinces and territories have included Iimting terms such as “in
as far as reasonably practicable”, or “take all reasonable

11. Saskat chewan: Cccupational Health and Safety Act, S.S. 1993,
c. 1.1, s. 3.

12. Yukon: Cccupational Health and Safety Act, R S.Y. 1986, c.
123, s. 3(1).

*Black’s Law Dictionary, 6" ed., s. v. “duty”.
*See: Applicable |egislation, Supra note 50.
*| bi d.

*These jurisdictions are Al berta, Manitoba, New Brunswi ck,
Newf oundl and, Northwest Territories and Nunavut, Nova Scoti a,
Prince Edward | sl and, Saskatchewan and the Yukon



precautions” and the |like. Enmployees who wish to work in a
conpl etely non-snoking environnent would certainly subnmit that it
is reasonably practicable for enployers to prohibit snoking in the
wor kpl ace; arguably it would be easier than establishing specific
snoki ng policies, DSAs and DSRS, and inplenenting the ventilation
regul ati ons necessary to allow snoking in the workplace. The ot her
side of the debate suggests that in setting up snoking areas and
ventilation systens the enployer is doing all t hat is
“reasonable” to protect enployees from exposure to ETS.

b) Right to refuse work

Prior to the enactnent of legislation in Canada, there were two
legal neans by which an enployee could lawfully refuse work.
Firstly, the enployee had recourse to a conmon |aw right to refuse
work if the conditions were dangerous through the civil |aw of
negligence.” In this circunstance, the enployee would sue the
enpl oyer for breaching the enployer’s duty of care. This nethod,
however, proved both inefficient and eventually noot. It was
inefficient because it required the enployee to comence a | engthy
civil action, and it became noot after the devel opment of workers

conpensation legislation as it renoved the right of an enployee to
sue an enployer for negligence with respect to dangers in the
wor kpl ace. *°

Secondly, the enployee was entitled to refuse work if his / her
col lective agreenent specifically provided for such a right.”
Trade unions, however, were often unsuccessful in negotiating a
work refusal clause and then the only renmedy available to the
wor ker was to sue the enployer in negligence.®

Under both federal and provincial Ilegislation, a worker has a
general right to refuse work if the work is deened by him or her
to be dangerous.* There are key jurisdictional differences between

*Norman A. Keith, Canadian Health and Safety Law, Rel ease No. 6,
(Aurora: Canada Law Books Inc., 2001) at 5-2.

*I bi d.
*I bi d.
*I bi d.

*The right to refuse dangerous work is generally regul ated under
the sane | egislation as that which outlines an enployer’s general
duties. The following list pinpoints the statutory basis upon which
an enpl oyee nust rely to refuse work.

Federal : Canada Labour Code (Part 11), Supra note 8, s. 128.

The applicable provincial legislation is cited Supra note 50.
Al berta: s. 27.

British Colunbia: s. 3.12.

Mani t oba: s. 43.

New Brunswi ck: s. 19.

Newf oundl and: s. 45.

Nort hwest Territories and Nunavut: s. 13.

© 0ok wNPRE



the definition and interpretation of “dangerous” or “danger” in
the various pieces of legislation. Consequently, the right to
refuse work wll vary according to the jurisdiction and the
applicable legislation. Furthernore, the right to refuse work in
many jurisdictions includes the right to refuse if the worker has
reasonabl e cause to believe that he / she or another person or
enpl oyee will be exposed to sone type of hazard. On this note,
nost governing statutes prohibit the right to refuse work if doing
so would jeopardize the safety of other enployees, or if the
dangerous activity or condition of the workplace is a usual or
normal condition of the enployment. Lastly, alnost all the
applicable legislation contains general prohi bitions against
dismssal or disciplinary action against the enployee if the
enpl oyee sincerely believes that a workplace situation is
danger ous.

Indeed, the right to refuse work is riddled with different
standards of *“reasonabl eness” and probable grounds. In this area,
the provinces and territories have legislatively approached the
statutory right to refuse work in a sinilar nmanner as the federal
gover nment . In the federal jurisdiction, for exanple, under the
Canada Code, an enployee may refuse work where he / she has
reasonabl e cause to believe that the a condition exists in the
wor kpl ace that constitutes a danger to him / her, or to another
person.*® The federal governnent has defined “danger” as any
exi sting or potential hazard or condition or any current or future
activity that could reasonably be expected to cause injury or
illness to a person exposed to it. The federal |egislation even
provi des exanples of physical risks that are considered severe
enough to refuse work, including the I|ikelihood of developing a

chronic illness, a disease, or damage to the reproductive system*®
At the outset, it seens evident how exposure to ETS could
reasonably fall wthin the prescribed federal guidelines and
conditions that will permit an enployee to refuse work. Certainly,

exposure to ETS is dangerous to the health of both the enployee
and others within the vicinity of the exposure. ETS has been
inextricably linked to chronic illness, disease, and has been
proven to adversely affect the growh of a foetus, thus affecting
the reproductive system Nevertheless, there does exist in the
| egislation the condition that prohibits the refusal to work
before the condition has been addressed with the enployer, and the
enpl oyer has had a subsequent opportunity to rectify the
situation.*®” Many enployers would argue that the establishment of

Nova Scotia: s. 43.
Ontario: s. 43.
. Prince Edward Island: s. 20.
10. Québec: s. 12.
11. Saskat chewan: s. 23.
12. Yukon: s. 14.
®“Supra note 8 at s. 128.
“Ibid. at s. 122.
“Ibid. at s. 127.



DSAs and / or DSRs would be sufficient enough to constitute
rectification of the ETS exposure problem Since the federa
government has inplenmented a general non-snmoking policy in its
vari ous workplaces, the question nay be npot for the federa
governnment as the enpl oyer.

A conparison between the provincial and territorial legislation to
the federal |egislation suggests that the federal statute was used
as a drafting guide for the other jurisdictions. For instance, a
survey of provincial and territorial legislation reveals that
“reasonable” grounds for refusal to work is the prescribed
| egi sl ative condition. Every province and territory has utilized a
fixed term or a conbination of ternms including “reasonable”,
“grounds”, and a conjugation of “believe” to create phrases
such as the follow ng: “reasonable cause to believe”, “believes
on reasonable and probable grounds”, “believes on reasonable
grounds” , “has reason to believe”, “has reasonable grounds” and
“has reasonable grounds for believing”. Cdearly, provincial and
territorial drafters of legislation have all been concerned wth
restricting enployee refusals to work by adding an elenent of
reasonabl eness to the legislative requirenments. Legally, there is
reason to presune that “reasonableness” is based on a subjective
test, given that it is the enployee’s views that are determnative
with respect to whether or not there existed reasonabl e danger at
the tinme of refusal.

Many provincial and territorial jurisdictions, such as British
Col unmbi a, Manitoba, Northwest Territories, Nunavut, Nova Scoti a,
Quebec and the Yukon Territory, legislatively permt an enployee
to refuse work if he / she believes on reasonable grounds that a
condition exists in the workplace that is dangerous to another.®
The provinces have not specified who would qualify as *“another
person. Perhaps this opens the door for an argunent that a nenber
of the general public entering the workplace, or an enployee of
anot her workplace, such as a delivery person, would qualify as
“anot her” . The remaining provinces, Alberta, New Brunsw ck,
Newf oundl and, Ontario, Prince Edward |sland, and Saskatchewan, al
limt an enployee’'s right to refuse work to considering his / her
own danger and / or that of another enployee or person enpl oyed at
the work site. ™

The definition of the ternms * danger” or “dangerous” is
i nstrunment al in the analysis of provincial and territorial
occupational health and safety Ilegislation. |If an enploynent
dispute were to escalate to a court dispute, it is the

interpretation of the danger in the situation that the courts wll
use to determine if the enployee had a right to refuse to work. A
few provinces and territories have actually attenpted to define
danger in an effort to facilitate understanding at the workpl ace
level, in addition to elininating unnecessary interpretation or
reading in at the judicial level. Al berta, for exanple, defines
danger as being “immnent”.* Mre specifically, the legislation

*“Supra note 59, See: provincial jurisdictions.
“I'bid., See: provincial jurisdictions.
*“Ibid., See: Alberta, s. 27.



states that immnent danger is one that is not normal for that
occupation, or a danger under which a person engaged in that
occupation would not normally carry out in his / her work.®
Nort hwest Territories and Nunavut qualify danger as having to be
“unusual” *; that is, the danger does not normally exist in an
occupation, or is a danger under which a person engaged in that
occupation would not normally carry out in his / her duties.®
Simlarly, in Saskatchewan, an enployee nay refuse work when he /
she has reasonable grounds to believe that the work inposed is
“unusual ly” dangerous.®

There have been instances where enpl oyees have refused work on the
basis that exposure to tobacco snoke constituted a danger to their
health, and / or to the health of other persons or enployees. In
i nstances where the applicable provincial |egislation had defined

danger as being “immnent”, the refusal to work was not legally
validated.” Athough this 1is troublesone to the rights of
enpl oyees to work in a conpletely snoke-free environment, it

remains to be seen how the courts would interpret the right to
refuse work based on exposure to ETS in provinces that have not
specifically required the danger to be “immnent”. Wuld the
removal of the term “inmmnent” have changed the outcone of the
case law? It is possible, particularly with the data now avail abl e
through a significant amount of research on the dangers of
exposure to ETS.

¢) Designated Smoking Areas (DSAs) and Designated Smoking Rooms
(DSRs)

Sone Canadian jurisdictions have legislatively provided for the
establ i shment of DSAs and / or DSRs.

Only three provinces have chosen to directly address DSAs and DSRs
with regard to snoking in the workplace through |egislation:
British Colunbia, Ontario, and Newf oundl and.

British Colunbia, for exanple, addresses ETS in Part 4 of its
Occupational Health and Safety Regulations entitled *“ General
Conditions”.™ The Regul ati on i nposes a general obligation upon the
enpl oyer to prohibit snmoking in the workplace, or to restrict it
to DSAs or by “other equally effective neans”.™ If the enployer

*| bi d.

“Ibid., See: Northwest Territories and Nunavut, s. 13(2).

*| bi d.

*I'bid., See: Saskatchewan, s. 23.

“Case | aw that established this principle will be addressed in Part

IV of this paper.

“Cccupational Health and Safety Regul ation, Made under Workers
Conpensation Act, BC Reg. 296/97, Environnental Tobacco Snoke
Regul ati on 4. 81.

“Ibid. at s. 4.81(a), (b).



chooses to designate a snoking area, it nmust be clearly identified
by appropriate signage and its structural design nmust conply with
particular requirenents.” The DSA nust be separated from other
work or break areas, and it nust be ventilated to the accepted
st andards. ™

The anendnents to the Ceneral Conditions recently legislated by
British Colunbia becone effective beginning May 1, 2002. They
anmount to clearer and nore precise enployer obligations wth
regard to the ventilation standards of a DSA, and they provide
statutory permission for enployees to refuse to enter a DSA to
per f or m wor kpl ace functi ons.

In Ontario, the Smoking in the Wrkplace Act” is the governing

statute. Its application is very wdespread. It applies to
approxi mately 90 % of the workpl aces under provi nci al
jurisdiction, including retail, commerci al , manuf acturing and
mning operations, hospital s, soci al service agencies and

educational institutions. The legislation specifically disallows
snoking in the workplace except in a DSA, a public area, a |odging
area, or a private dwelling.” Before establishing a DSA an
enpl oyer nust consult with health and safety representatives.” |f
an enpl oyer designates a snoking area, the DSA nust not exceed 25
percent of the total floor space.” Inportantly, if an enployee
asks to work in a place away fromthe DSA, the enployer is obliged
to nmake every reasonable effort to accommpdate that request.”

Unfortunately, t he Ontario | egi sl ation exenpt s particul ar
| ocations fromits requirements. Some vehicles, for instance, such
as buses or the cabs of trucks, are not considered workplaces.®
Furthernore, areas of workplace used primarily by the public are
also exenpt from the Snoking in the Wrkplace Act.® Gven the
public place exenption, shopping malls, the floor area of a store
accessible to the public, restaurants and bars are all exenpt
wor kpl aces.

Newf oundl and’ s Snoke- Free Environment Act®, which addresses both
public places and workplaces in the province, is perhaps the nost
pro-active insofar as restricting snoking in the workplace is
concerned. It contains a general prohibition against snoking in

“Ibid. at s. 4.82(1).

“Ibid. at s. 4.82.

“Smoking in the Workplace Act, RS. O 1990, c. S-13.
“Ibid. at s. 2(2).

“Ibid. at s. 3(3).

®lbid. at s. 3(2).

“Ibid. at s. 5(2).

“Ibid. at s. 2(2).

| bi d.

®Snmoke- Free Environment Act, S.N 1993, c. S-16.1.



the workplace or in a public place®, although, like Ontario’s
| egislation, it does provide enployers with the right to designate
a snoking area.® This allowance is nevertheless nore restrictive
than its counterpart in Ontario. In Newfoundl and, DSAs are not to
exceed 20 % of the seating or other area normally occupied by the
public.® Enployers in Newfoundland may also designate a snoking
room on the premses of a public place, but a DSR nmay not be
designated in any of the follow ng | ocations:

a day care centre or nursery school

a primary, elenentary or secondary schoo

an acute health care facility

aretail store

a recreational facility

a vehicle designed or wused for <carrying passengers for
conpensati on®

Under the Newfoundl and |egislation, as of January 1, 2002, a DSR
may not be designated in a food establishnment as defined in the
Regul ations.” The definition of a food establishnment for the
pur poses of the |egislation are:

a) a food establishnment that does not have a liquor |icence; or

b) a food establishnment that has a liquor licence related to a
notel, hotel, tourist home, restaurant, mlitary ness,
institution, transportation services, airport establishnent,
or recreational facility; or

c) a food establishnment during the hours that persons under the
age of 19 are pernmitted in cases such as a club, a |ounge, or
an establishnment that holds a special events liquor licence.®

The Lieutenant-Governor in Council may by regulation, establish
public places where a person may not snoke if the place is open to
persons under the age of mmjority. The Regulation has classified
public pl aces as:

a) a boys and girls club;

“Ibid. at s. 3. The legislation was publically controversial after
the rel ease of a proposed draft. Despite the concerns of business
and restaurant owners and two days of public hearings regarding the
| egi sl ati on, no major changes were nmade to the Snoke-Free
Environnent Act. In fact, the only real change that was brought
about by the public debates was the date of enforcenent. It was
pushed ahead six nmonths. See: Workpl ace Snoking Legislation in
Canada, Special Report prepared by Canadi an Occupational Health &
Safety News (Toronto: Southam 1995) at 24.

“Ibid. at s. 4.
“Ibid at s. 4(1).
®Ibid. at s. 5(a - f).

“Ibid. at s. 5(2).

*Smoke-free Environment Regul ations, Made under Snoke-free
Envi ronnent Act, O C 98-122, 58/98 at s. 11



b) a ganes arcade;

c) a shopping mall;

d) a conmon area of a hotel, notel or convention centre;
e) an air, bus, or nmarine passenger vessel termnal; and
f) a public library.®

The Newfoundland |egislative additions constitute a w de-spread
governnmental attenpt to further restrict snmoking in the workpl ace.

Both the Ontario and Newfoundl and |egislation protect enployees
from retaliation if they seek conpliance with the legislation. ®
Compliance with the legislation includes the fulfilment of certain
ventilation standards.

d) Ventilation requirements

Each  provinci al and territorial jurisdiction has enacted
ventilation requirements in the workplace through statutes and
acconpanyi ng Regul ations.® GCenerally, enployers in every province

“Ibid. at s. 12.

“I'n Ontario, See: Supra note 75 at s. 8(1), in Newfoundl and, See:
Supra note 82 at s. 10(1).

*The following is a list of provinces that have included
ventilation requirenents in legislation and / or ETS workpl ace
snoki ng | egi sl ati on.

(Al phabetical order)

1. Alberta: Ventilation Regulation, Made under QOccupational Health
and Safety Act, AR 326/ 84.

2. British Colunbia: Cccupational Health and Safety Regul ati on,
Made under Workers Conpensation Act, B.C. Reg. 296/97, Confined
Spaces Ventil ation Regul ation 9. 30.

3. New Brunswi ck: General Regul ation, Made under Occupati onal
Heal th and Safety Act, O C 91-1035, Reg. 91-191, Air Quality.

4. Newf oundl and: Snoke-free Environnent Regul ati ons, Made under
Snmoke-free Environment Act, O C 94-261, Reg. 125/94,
Ventil ation.

5. Northwest Territories and Nunavut: GCeneral Safety Regul ations,
Made under Northwest Territories Safety Act, RR NWT. 1990, c.
S-1, Ventilation.

6. Nova Scotia: Cccupational Safety General Regul ation, Made under
Qccupational Health and Safety Act, N. S. Reg. 112/76,
Ventilation, Lighting, Sanitation and Acconmnopdati on.

7. Québec: Reglenent sur la Santé et la Sécurité du travail, Made
under Loi sur la Santé et la Sécurité du Travail, L.RQ, 1986,
S-2.1, Ventilation et Chauffage.



and territory have basic responsibilities wth regard to
ventilation. Provincial and territorial legislation reveals a
nation-w de acceptance that an enployer nust ensure that the
wor kpl ace under his / her control is adequately ventilated. There
are sever al provi si ons for nat ur al ventil ation, t hat is
ventilation that introduces air from the outside. Most provi nces
and territories stipulate that the enployer has an obligation to
ensure that any mechanical ventilation is properly maintained,
with a view to preventing enployees from inhaling inpurities,
generally insofar as “reasonably practicable”. There are also
overall provisions that govern the re-circulation of air. Sone
provi nces have i mpl ement ed extra-jurisdictional st andar ds;
ventilation standards in these cases wusually nmust conform to
institutions such as the American Society of Heati ng,
Refrigerating and Air-Conditioning Engineers (“ASHRAE”) standard
62-1989, “ Ventilation for Acceptable Indoor Air Quality”.

Saskat chewan’s COccupational Health and Safety Regul ati ons address
t obacco snoke in the workplace and the inportance of ventilation.*
S. 77(2) of the Regulations requires a cessation of snoking on or
after July 1, 1997 in an encl osed place of enploynent, worksite or
work-rel ated area except in an area designated for snoking. It
therefore does allow for DSAs and DSRs. Interestingly, the
| egi slation requires that passage of snoke into non-snoking areas
is to be “mnimzed” by the enployer, but this sonewhat
perm ssive section is then difficult to reconcile with the strict
ventilation requirenent that the Regulations state wll ensure
that “no worker will be exposed to second-hand tobacco snoke” . *
According to the legislation, the ventilation systemis to be so
effective so as to prevent any ETS contamination in areas outside
a DSR *

Newf oundl and’ s Snoke Free Environnment Regul ations® demand that an
enpl oyer who installs a ventilation systemin accordance with the
Regul ations in DSAs nust maintain the system with proper cleaning
techni ques, proper recording nethods and this maintenance mnust be
performed at least every six nonths.* It also specifies the
nmeasuring particulars of operating efficiency, flow volunes and

8. Saskat chewan: The Cccupati onal Health and Safety Regul ati ons,
Made under Qccupational Health and Safety Act, c. O1.1 Reg. 1,
Ceneral Health Requirenents, Ventilation.

9. Yukon: Qccupational Health Regul ations, Made under Occupati onal
Health and Safety Act, R S.Y. 1986, C 123, Section 7,
Ventil ation.

Noteworthy is the fact that neither Ontario’ s Cccupational Health
and Safety Act and acconpanyi ng Regul ati ons nor the Smoking in the
Wor kpl ace Act contain ventilation requirenents governing DSAs or
DSRs.

*See: Saskat chewan, Supra note 95.
“See: s. 77(5) (i), (ii).

*I bi d.

*Supra note 91.

“Ibid. at s. 6(a) - (e).



specifications with regard to the nechanical operations of the
ventilation system® In addition, there is a specific prohibition
contained within the legislation that stipulates that snoking may
not be permitted in a DSA or DSR unless the ventilation standards
are observed. *

As previously nentioned, a systemc problem that is virtually
Canada-wi de involves the effectiveness of ventilation. The
dangerous chemicals and substances that derive from tobacco
snoking are those that are presuned to be elinnated by
ventilation. The system of legislative controls, however, is
severely flawed in that many jurisdictions have excluded
derivatives of tobacco snmoke in their hazardous substance
| egi sl ation.

This legislation is generally in the form of regulations, that
address workplace hazardous materials. For nobst provinces and
territories, the system of classification that is used for the
qualification of dangerous substances is legislatively known as
the Workpl ace Hazardous Materials Information System (“WHM S”).
It consists of an extensive nethodology and delineation of
hazar dous substances that are to be nonitored, limted and avoi ded
in a workplace. Sonme chemicals are presuned to be elimnated
t hr ough proper ventilation.

Some of the chemicals found in cigarette snoke are those that are
listed in many of the provincial and territorial regulations as
being conpletely restricted in the workplace.” Cearly, for this
reason, in addition to the general dangers of exposure to ETS in
the workplace, one would presune that tobacco products would be
included in the WMS system Notwi t hstanding this 1ogical
assunption, there is also a conmon application issue plaguing the
Canadi an nethod for the classification of hazardous substances. It
is usual that the WHM S | egi sl ation specifically excludes tobacco,

“Ibid. at s. 7(a) - (c).
“Ibid. at s. 8(a).

*“For instance, the CQccupational Safety General Regul ations in Nova
Scotia state at s. 4(1) that the threshold |limts relating to
gases, vapours, msts, funes, snoke, dust and other chenica

subst ances and physical agents shall be governed by the Threshol d
Limt Values for chem cal substances and physical agents for 1976,
publ i shed by the Anerican Conference of CGovernnental |ndustria
Hygi eni sts and by its subsequent amendnents or revisions. The 1998
revision of the Threshold Limt Values classifies 4-am nnodi phenyl
and 2-napht hyl ami ne as Al carci nogens. These substances are known
to cause cancer in aninmals and humans, and consequently, the

Aneri ca Conference of Governnental |ndustrial Hygi enists recommends
t hat humans have no contact with them Enployees, therefore, should
not be exposed to either of these substances at their place of

enpl oynment; yet, both of these carcinogens are found in mai nstream
and sidestream snoke of 33 brands of Canadi an cigarettes. The only
way to truly abide by the legislation is to prohibit smoking in the
wor kpl ace. See: Physicians for a Snoke-Free Canada, Protection From
Second- Hand Tobacco Snoke in Nova Scotia, A Report to the
Government of Nova Scotia (OQttawa: Physicians for a Snoke-Free
Canada, 2001) at 28.



or products made from tobacco, from being considered as hazardous
mat eri al s. This is not to say that there are no other |egal
avenues on which to travel, but if at |east one provincial or
territorial governnent would repeal the tobacco exclusion fromthe
WHM S | egi sl ation, others mght follow.

After analysing various ventilation regulations, it is clear that
legislation has attenpted to inpose ventilation standards that
assunme, should the standards be followed, that snoke in the
wor kpl ace would be properly controlled. A nore effective and
| ess costly choice would be to prohibit any tobacco snoking and
avoid the entire ETS ventilation issue altogether.



Part Ill - Municipal Control

A nunici pal corporation is a creature of the provincial
governnment. Since the powers and authority of state fall wunder
federal and / or provincial heads alone, a nunicipal corporation
operates wthout a constitutional framework. Thus, it only has
authority to act on matters specifically designated to it by
provincial governnents. The nunicipality, as created by statute,
acts as an administrator and a provider of services, carrying out
policies of the provincial gover nment . In addition, t he
muni cipality plays a political role, viewed as the cradle of
denmocracy. This is denmocracy at the local level, ensuring that
residents have a certain elenent of political control over issues
in the locality, and providing a nmechanism for inhabitants to
express, debate, and resolve |ocal issues.

Al though they are very contentious, non-snoking by-laws may be
passed by nunicipalities with clear authority. Generally, the
authority to pass such by-laws derives from one of several |egal
authoritative rights of a municipal corporation. Wthin the |egal
jurisdictional boundaries of a municipality are powers expressly
conferred by statute, powers necessarily or fairly inplied or
which are incidental to express powers, and powers essential to
achieving a purpose of the corporation. For exanple, in Ontario,
the express powers for non-snoking by-laws are set out in the
Muni ci pal Act™ s. 213 and in the omi bus provision of s. 102.

Noteworthy is the fact that actions of a nunicipal corporation
cannot violate  provincial | egi sl ati on. Ther ef or e, by- | aws
i nconsistent with provincial laws may be either void or superceded
by provincial legislation. In Re Mirtin Feed MIIls Ltd. and
Townshi p of Wyolwich', the Ontario Court of Appeal determ ned that
a conflict between a municipal by-law and provincial |egislation
will arise where the legislation intends to raise the sane policy
as the by-law and the legislation was neant to be exhaustive; in
other words, that the provincial government expressed in the
legislation that it was intended to govern the entirety of the
mitteroz, not to be added to or subtracted from by nunicipal by-
l aws. *

In Ontario, the vast mgjority of nmunicipal non-snoking by-Iaws
will likely fall under s. 213 and / or s. 102 of the Minici pal
Act. The omi bus section of the Minicipal Act. S. 102 stipul ates:

Every council may pass such by-laws and rmake such
regul ations for the health, safety, norality and
wel fare of the inhabitants of the nunicipality in
matters not specifically provided for by this Act
and for governing the conduct of its nenbers as

"“Muni ci pal Act, R S.O 1990, Chap. M 45,
46 O R (2d) 244.
2| bid. at 245.



may be deened expedient and are not contrary to
I aw.

Al t hough seemingly broad in concept and intent, s. 102 does have
limtations. First, it has a constitutional limtation in that a
muni ci pality cannot exercise jurisdiction over a natter that does
not fall within provincial jurisdiction. Second, nunicipal by-Iaws
are subject to superior provincial legislation. Third, the
Muni ci pal Act is nearly exhaustive in its list of express powers
which nust be seen as detracting from s. 102. Nevertheless, s.
101(2) of the Act specifically prevents by-laws properly passed by
council to be open to be quashed, set aside or declared invalid on
account of unreasonabl eness or supposed unreasonableness of its
provi si ons. Thus, the legislation provides sone statutory
protection for validly passed by-laws, no matter how controversi al
t hey may be.

It has been held that a sonewhat stricter rule of construction

will apply in the context of nunicipal authority to pass by-laws
if the by-law sonehow restricts the common law or civil rights.™™
Opponents to non-snoking by-laws will often rely on the argunent

that snoking is or ought to be included in their civil rights, and
thus the Courts should find the by-law ultra vires the
municipality using a stricter rule of construction. Furthernore,
opponents of non-snoking by-laws may also argue that the true
purpose of non-smoking by-laws is to limit civil rights rather
than pronote and protect the health and welfare of residents, as
required by s. 102 of the Minicipal Act.

For the purposes of smoking in the workplace by-laws, the nost
i mportant statutory authority arising fromthe Minicipal Act is s.
213. It specifically allows municipal corporations to pass by-I|aws
that will govern or restrict snoking in the workplace. It reads:

213.

(1) I'n this section,

“public transit vehicle" includes a school bus
and a passenger vehicle used for hire;
("véhicul e de transport en conmmun")

“wor kpl ace" includes a public transit vehicle.
("l'ieu de travail")

[...]

(2) The council of a local nunicipality nmay pass
a by-law regulating the smoking of tobacco in
public pl aces and wor kpl aces within t he
nmuni cipality and designating public places or
wor kpl aces or classes or parts of such places as
places in which snmoking tobacco or holding
i ghted tobacco is prohibited

[-.-]
(3) A by-law nade under subsection (2) nay,

(a) define "public place" for the purposes of the
by-1 aw,

'R v. Geenbaum [1993] 1 S.C.R 674 at 688.



(b) require a person who owns or occupies a place
designated in the by-law to post signs referring
to the prohibition or to such other information
relating to snmoking as is required by the by-Iaw

(c) prescribe the form and content of signs
referred to in clause (b) and the place and
manner in which the signs shall be posted;

(d) permt persons who own or occupy a place
designated in the by-law to set aside an area
that nmeets criteria prescribed by the by-law for
snoki ng

wi thin the place;

(e) prescribe the criteria applicable to snoking
areas in clause (d), including the standards for
the ventilation of such areas;

(f) require areas set aside for snoking in places
designated by the by-law to be identified as an
area where snmoking is permitted; and

(g) require the enployer of a workplace or the
owner or occupier of a public place to ensure
conpliance with the by-Iaw

[...]

(4) Despite any definition of "public place"
contained in a by-law nmade under subsection (2),
no by-law nmade under subsection (2) shall apply
to a street, road or highway or a part thereof.

A plain reading of s. 213 gives nmunicipalities clear authority to
determ ne where snoking can be restricted in the workpl ace.

The City of Otawa has exercised this power and thus far the
resulting by-law has been upheld by the judiciary. The by-law was
challenged in the Ontario Superior Court of Justice and was
uphel d. The decision is now under appeal.

O course, sone affected parties will seek to have such by-I|aws
guashed. Indeed, the Ontario Superior Court of Justice has the
statutory authority to quash a by-law in whole or in part for
illegality pursuant to s. 136 of the Minicipal Act. Any resident
of the nmunicipality or a person interested™ in a by-law may apply
to the court to have a by-law quashed. Furthernore, s. 137 allows
another municipality or any ratepayer of it to apply to the court
to have the by-law quashed if it is alleged that the by-law
injuriously affects the other party. S. 138 of the Minicipal Act
i nposes a one year limtation period within which a party nust
apply to the Court to have the by-law quashed; however, if the by-
| aw required the assent of the electors “and was not submtted for
or did not receive such assent, the application nmay be nmade at any
time.” Consequently, these statutory sections are those on which
interested parties, such as residents or organizations, will rely
to counter a nunicipal corporation seeking to inmpose non-snoking
by- | aws.

"“See: s. 136(1), Supra note 100.



In 2001, the City of Qtawa passed non-snmoking by-laws that
restrict snmoking in public places and workpl aces. Minicipal By-I|aw
No. 2001-148' restricts snmoking in public places, and By-law No.
2001- 149" restricts snoking in workplaces. In so far as the
wor kpl ace restrictions are concerned, the by-law inposes clear
obligations on enployers to inplenment a non-snoking policy that
prohibits snmoking in workplaces found within the Cty of Otawa.
It also requires enployers to post proper signhage referring to the
policy, and sets out offences and acconpanying fines. Enployers
may be found guilty of an offence under the by-law if they refuse,
fail or neglect to perform any of the duties inposed by the by-
law, or if they hinder or obstruct an inspector lawfully carrying
out the enforcenent of the by-law. The resulting fines are set at
a maxi mum of $5, 000.

Sone residences and institutions that thenselves may constitute a
“ wor kpl ace” are exenpt from the by-Ilaw Facilities such as
hospitals, psychiatric facilities, various hones for the elderly,
schools and charitable institutions are exanples of those
locations that wll continue to be regulated under the Ontario
Tobacco Control Act*. Since provincial legislation has fully dealt
wi th snmoking in such |ocations, the by-lIaw exenpti on was enact ed.

The by-laws have been legally challenged by the Pub and Bar
Coalition of Ontario (“PUBCO”).'™ The Ontario Superior Court of
Justice upheld the validity of the OQtawa by-laws and found in
favour of the Corporation of the Cty of Otawa. The case was
heard in Otawa on August 27 - 28, 2001, and Mrin, J. of the
Ontario Superior Court rendered his decision on August 31, 2001.
The case is appropriate as a case study since both the plaintiffs
and the defendant raised argunments typical to those usually raised
i n snoking | egislation chall enges.

The following is a summary of the legal arguments raised in the
Cty of Otawa By-law challenge dealing with nunicipal authority
to enact such by-I| aws.

The applicant, PUBCO applied to the Court pursuant to s. 136 of
the Municipal Act to quash the two by-laws of the Cty of Otawa
(the “City”) respecting snoking in public places and snmoking in
the workplace on the grounds that the Cty exceeded its
jurisdiction under the enabling legislation. PUBCO al so chall enged
the constitutionality of various corresponding |egislation, such

"“City of Ottawa, By-law No. 2001-148, Public Places By-law (August
1, 2001).

"“City of tawa, By-law No. 2001-149, Wrkpl aces By-law (August 1,
2001) .

“'City of tawa, By-law Services, online: Gty of Qttawa,

<http://ww. city.ottawa.on.ca/city_services/bylaws/1 3 3 4 en.shtm
> (last nodified: 2001)

"“Tobacco Control Act, S.Q 1994, Chap. 10.

"“Pub and Bar Coalition of Ontario v. Qttawa (City) [2001] O J. No.
3496.



as the Ontario Snoking in the W rkplace Act. Rideau Carleton
Raceway Holdings Linited (the “ Raceway”), the second applicant,
applied to quash the by-laws on the basis that they exceeded the
City' s jurisdiction under s. 213(2) of the Minicipal Act and were
discrimnatory to the Raceway.

The Court begins its decision with a sumary of the applicable
legislation to be considered. It then turns to the by-laws
t hensel ves, and surveys the restrictions inposed upon owners and
managers of public business places to elimnate snoking. " It then
turns to the main positions of the Cty with respect to the
arguments raised by the applicants. These positions are those that
are typically held by nunicipalities seeking to defend a by-Ilaw
that restricts snoking.

The submissions of the City of Otawa were essentially based on
two main premises: first, that it had legislative authority to
i nvoke a conplete ban on snoking, and second, that the enabling
legislation allowed for the inplenentation at the nunicipal |evel
of nore restrictive limtations on snoking than under provincial
| egi sl ation.

The City relied on s. 213 of the Mnicipal Act for its authority
to enact by-laws. It pointed to the section that allows the Cty
to define “public places” for the purpose of the by-law. The only
restriction in that regard is s. 213(4) which requires that no by-
law shall apply to a street, road or highway or part thereof. It
also relied upon s. 213 of the Minicipal Act as authorizing a
prohibition as opposed to only regulation of snoking. In the
alternative, the Cty argued that in any event, the by-laws did
not anount to an outright prohibition since there was a
di stinction between indoor and outdoor restrictions.

Moreover, the City argued that the by-laws were not in conflict
with the Tobacco Control Act or the Snoking in the Wrkplace Act.
Both statutes provide for the passing of by-laws by nunicipalities
that contain nore restrictive snoking provisions than the
provincial |egislation. Thus, the doctrine of paranountcy renains
intact and wunviolated. If the provincial legislation provides
statutory authority for rmnunicipalities to enact nore restrictive
snoki ng  by-1 aws, there is no risk of maki ng subordinate
| egi sl ati on paranmount to superior legislation. In this way, the
City argued that the by-laws were not designed to circunvent the
jurisdiction of the province. Consequently, conpliance with the
by-1 aws neant conpliance with the provincial |egislation.

The Court acknow edged that, generally, if a municipality
purported to regulate snoking in all public places and workpl aces,
it would be acting ultra vires its powers. The Court rightfully
expounded, however, that the province was clear in its enabling
| egislation.™ It had expressly provided that the nmunicipality may
designate public places or workplaces or classes or parts of such
pl aces as places in which snoking tobacco or holding I|ighted
tobacco i s prohibited.

"Ibid. at 6.
“lbid. at 26.



Because of its findings that the City had legislative authority to
enact the by-laws, and that the by-laws did not violate any rules
of |egislative paranpbuntcy, the Court dism ssed the application. ™
The by-laws were held to be valid.

In the final analysis, Ontario mnunicipalities do have the
statutory authority to restrict and even prohibit snoking in the
wor kpl ace through s. 213 of the Minicipal Act. Although not
specifically dealt with in the Otawa case, nunicipal corporations
al so have the right by virtue of s. 102 of the Minicipal Act to
pass by-laws that consider the health and welfare of its
i nhabitants which certainly goes to snoking controls.

"] bi d.



Part IV - Judicial application of both federal, provincial and
territorial legislation and case law analysis

In Berger v. Wllowdale AMC ', the Ontario Court of Appeal has
unequi vocally stated that “an enployer owes a duty to its
enpl oyees of providing and maintaining a safe working place. ” " |f
this is the case, one nay question how snoking in the workplace is
still widely permtted in sone jurisdictions. It seenms trite to
state that exposure to second hand snoke is hazardous to the
heal th of enployees. Furthernore, studies have proven that neither
DSAs nor DSRs provide sufficient protection for enployees. It has
been said that “[s]itting in the nonsnmoking section of a building

is like swiming in the nonchlorinated section of a pool. The
difference, of course, is that a little chlorine won't kill you
Gt her people’s cigarettes may. " *°

Proponent s of non- snoki ng legislation and of non- snoki ng
wor kpl aces should find confort in the conmmon |aw. Although there
is a surprisingly snmall pool of jurisprudence that directly

addresses the issues surrounding smoking in the workplace, the
case law has revealed that the judiciary is not as adverse to
forcing an inplenentation of non-snoking policies as sonme m ght
assune. In fact, the judiciary has in several circunstances upheld
the rights, and obligations in sone cases, of enployers to create
and mai ntain a non-snoki ng work environnent.

A survey of the case |law reveals that the jurisprudence is divided
into several general categories. These are:

a) How the courts have incorporated the health hazards of ETS
into their interpretation of the legal ramfications of
snmoki ng in the workpl ace;

b) Whether the courts wll generally wuphold the rights of
enpl oyers to inplenment a non-snoki ng wor kpl ace;

c) Whet her enpl oyees have the inherent or legislative right to
refuse work if they are exposed to ETS in their workpl ace;

d) How the courts will likely interpret enployees’ rights to
i nsurance such as sickness and accident benefits if their at-
work injuries are as a result of workplace exposure to ETS;

e) Whether or not institutions that can be considered a

“residence” in addition to a workplace are still subject to
non- snoki ng wor kpl ace policies; and
f) How the courts will interpret human rights argunments in the

context of workplace snoking poli cies.

41 QR (2d) 89.
"I bid. at 95.

" Poi son at Honme and at Work: A New Report Calls Secondhand Snoke
a Killer” Newsweek (29 June 1992) 55 at 55, as referred to in:
Wendy Hynman, “Environnmental Tobacco Snoke in the Wrkpl ace: The
Legal |npact of Federal and Ontario Cccupational Health and Safety
Legislation” (1996) 4 Health L. J. 221 - 257 at 1.



a) How the courts have incorporated the health hazards of ETS into
their interpretation of the legal ramifications of smoking in the
workplace

In Canada (Treasury Board) v. WIson", the applicant applied to
the Federal Court to review and set aside a previous decision by
an Adj udicator on the ground that he erred in |aw in deciding that
passive tobacco snoke constituted a dangerous substance within the
nmeani ng of the Dangerous Substances Safety Standard (“ Standard”).
The Standard had been incorporated into a collective agreenent
that was in effect in the workpl ace.

In 1984, the respondent, a clerical enployee of the Departnent of
National Health and Wlfare, filed a grievance in which it was
all eged that his enployer had violated the Standard by allow ng
smoking in the workplace. The respondent further argued that the
enpl oyer should only allow enployees to snobke in an adequately
ventil ated area that woul d be separate fromthe workpl ace.

The Adjudicator classified the tobacco snmoke as “passive”,
“ambient” “second hand” or *“sidestream” and consequently
found that tobacco snoke did constitute a dangerous substance that
fell within the meaning of the Standard.™ It was decided that the
enpl oyer was therefore in breach of the provision of the Standard
and the grievance was uphel d.

The mpjority of the Federal Court, in allowing the appeal, noted
that the Adjudicator came to the conclusion that ETS could be
classified as a dangerous substance at the end of a two-step
process. First, the Adjudicator held that passive cigarette snoke
was a dangerous substance within the nmeaning of the Standard. The
definition of “dangerous substance” in subparagraph 5(1) of the
Standard reads: “ any substance, that because of a property it
possesses, is dangerous to the safety or health of any person who
is exposed to it.” Second, the Adjudicator held that the
appl i cabl e paragraphs forbidding certain dangerous substances had
been vi ol at ed. **

Contrary to the Adjudicator’s reasoning, the najority of the Court
of Appeal held that the question to be decided was not whether
passive cigarette snoke in the workplace was dangerous to the
health of the respondent. Rather, the Court’s nmandate was |imted
to that established by the Federal Court Act, nanely, to decide
whet her the Adjudicator “erred in law”. Thus, the real and only
real question to be answered was whether passive cigarette snoke
was a dangerous substance as defined by the Standard.

Inmportantly, the Court concluded that passive cigarette snoke did
not fall within the meaning of dangerous substance. The Standard

101987] 1 F.C. 452.

“bid. at 4 of the Quickl aw version.
¥ pid. at 9.

"I'bid. at 10.



required the enployer to confine *any dangerous substances that
may be carried by air as closely as is reasonably practicable to
the places where they are being used, stored or handled, and in
appropriate cases, to the places where they are being nanufactured
or processed. "™ In the present case, the Court held that the
enpl oyee’s health was not at risk because of substances
originating from any of the workplace related sources, but rather
from the personal habits of fellow enployees. Since this danger
was not addressed by the Standard, the Adjudicator erred in law in
deciding that passive cigarette snoke applied to the dangerous
substance paragraphs of the Standard.”™ Thus, the appeal was
al | oned, the decision of the Adjudicator set aside, and the matter
was referred back to the Adjudicator on the basis that passive
cigarette snoke was not a dangerous substance that applied to the
St andar d.

Al though this decision may appear to be detrinental to the cause
of elimnating smoking from the workplace, Justice Mhoney’'s
dissent clearly proves that the Court may not always consider a
plain reading of a work-related contract as paranount. Mhoney, J.
confirmed that the Court can consider a broad interpretation of
contractual provisions dealing with the health and safety of
enpl oyees, in favour of a non-snoking workpl ace.

Even though the majority decision was based on the source of the
danger, the dissent enphasized that the source was not relevant.
The dissent also posited that since the Standard had been
incorporated into a collective agreenment, the provisions of the
Standard that addressed air borne contam nants should apply to
secondhand snoke both on a purposive construction and a litera
readi ng of the Standard.

In denying that the source of the danger is a deciding
consi deration, the dissent concluded that a clear purpose of the
Standard was to reduce, by all reasonable neans, dangers to
enpl oyees existing in their workplace. Using this reasoning, the
j udge not ed:

I find nothing in the Standard that excludes its
application to airborne contamnants from a
particular source. Rather, in nmy respectful
opinion, it applies to any dangerous substance
carried by the air in the workplace regardl ess of

the source. | see no rational basis whatever for
excusi ng t he enpl oyer from the testing
requirenents [...] of the Standard by reason of

the source of an airborne contanminant and the
qualification that it be confined as close to the
source as reasonably practicable obviates any
legitimate objection that mght be raised as to
the application of paragraph 12 to a dangerous
substance by reason of its source. It is neither
unreasonabl e nor unjust to require the enployer

Ibid. at 14.
! bi d.



to observe the requirements of the Standard vi S;
a-vis anbi ent tobacco snoke in the workplace. "

Based on this decision, then, it can be presuned that if, in
negotiating a collective agreenment, the parties wish to include
| egislation or docunents that deal with health and safety issues
of enpl oyees, it would be wse to specifically delineate
substances that are not found wthin the legislation if the
parties wish for them to apply. If the contract specifically
i ncluded or excluded air borne substances that did not derive from
particular functions of the enploynent, such as air borne
cigarette snoke, the interpretation of the contract would be nuch
| ess subjective on the part of a court. This case stands for the
proposition that a court will not read into a collective agreenent
where it is not essential, on the basis that the parties have the
right to contract the contents of the agreement as they see fit.

In this way, a court will apply a usual contract interpretation
met hodology in determining the contents and scope of the
agreenent, in addition to the intentions of the parties, when

considering a collective agreenent. Consequently, parties that are
seeking to include ETS, as dangerous substances within the terns
of a collective agreenment should specifically include it. The
clearer the ternms of the agreenent, the less reading into it wll
be required by a court.

b) Whether the courts will generally uphold the rights of employers to
implement a non-smoking workplace

Two decisions fromthe late 1980's illustrate that enployers have
the authority to inplenent workplace non-snoking policies. It is
within the enployer’s jurisdiction to set snoking restrictions, or
a conplete ban on snoking. The facts of these cases also indicate
that the enployer is not always the party looking to allow the
continuation of snoking in the workpl ace.

Re Thi bodeau- Fi nch Express Inc and Teansters Union, Local 938%, is
a frequently cited union grievance in which a conpany’s snoking
ban in a garage was challenged. The matter before the Ontario
Labour Board arose out of a grievance dated Septenber 15, 1986.

The disputed snoking ban was to conme into effect in Septenber,
1986. There were six mmintenance facilities operated by the
enpl oyer, all of which were subject to the smoking ban, but only
one of which disputed the policy.

The Labour Board was prepared to give administrative notice of the
followng: “in general terns it can be said that exposure to
secondary cigarette snoke can be hazardous to health. ” * This is
significant, and could be wuseful for other wunion grievances
i nvol ving the dangers of exposure to ETS.

2 hid. at 7.
231 L.A.C. (3d) 191.

I bid. at 2 of the Qui ckl aw version.



There were particular facts that were of interest to the Board
and that brought the Board to the conclusion that the ban on
snmoki ng shoul d be uphel d.

» Fire hazard - the solvents, paints, oils, aerosol cans, and
other flammuabl es present on the prenises and used on a daily
basis to perform nechanical functions could be ignited by
carel ess snoki ng

= Health hazard - the conmpany had becone nore aware of the
dangers of exposure to ETS and wshed to protect its
enpl oyees

» Productivity - valuable tine is often |ost by snoking

= The effects of non-enployees in the garage - if the snoking

ban were not in effect, persons who were not enployed within
t he garage such as delivery persons would be free to snoke in
t he workpl ace and woul d not necessarily be prudent with their
actions™

The Board found that based on nanagenent’s clear and unequi vocal
right to create and enforce rules for the safe operations of its
enterprise, the non-snoking policy was a valid workplace
regul ati on.* The Board enphasi zed that rul e-maki ng based on safety
was a “core nmanagenent function”.™ For this reason, the
agreenent of the union was not required in the inplenmentation of
t he snoki ng ban.

This case is instrumental in the pronotion of managenment’s right
to enact rules that go directly to the safety of the workplace

Al though for our purposes this decision may have been nore
valuable if the Board had also based its decision upon the
protection of the health of enployees which would be conprom sed
by exposure to ETS, it can provide another legal angle to assist
enpl oyers in forbidding snoking in the workplace. Since the Board
evaded the health inplications, possible future conplainants m ght
be wise to introduce how the safety of the workplace could be
jeopardi zed by careless snoking. In this way, the trier of fact
would not only have the negative health inplications of exposure
to ETS to weigh in favour of a snoke-free workplace, but also a
safety issue.

In Jourdain v. Canada (Treasury Board) (T.D.)", the plaintiff, a
federal civil servant and a long-tinme snoker sought a declaration
from the Federal Court of Canada that the defendant’s snoking
policy was illegal. The Treasury Board had released a policy that
promoted a safe and healthy work environment for its enployees

and, to the extent possible, free of tobacco snoke. Subsequent to
the rel ease of the policy, the Treasury Board inplenmented a ban on

| phid. at 3 - 4.
| bid. at 8.
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snmoking of tobacco or other products in all public service
wor kpl aces. **

The plaintiff raised a jurisdictional argument and chall enged the
Treasury Board to prove that it had the authority to enact
policies dealing with health and safety matters in the workplace. ™
The Treasury Board, in response, enphasized that the policy was in
force to prevent snoking in the workplace, and was not directly
tied to any health or safety issue. The defendant subnitted that
in the alternative, even if the policy had been invoked as a

result of health and safety concerns, it woul d have the
jurisdiction to deal with the subject matter since the Treasury
Board was responsible to admnister all Mnistries of the

gover nment . ***

The Federal Court took judicial notice of the fact that there
exi sts “ sone evidence of the possible hazardous effects of snoking
and of inhaling tobacco snoke. ” " Coupled with the adm nistrative
notice of a simlar presunption by the Labour Board in the
Thi bodeau grievance, the judicial notice taken by the Federal
Court can be useful in future snoki ng workplace policy cases.

The Federal Court concluded that the pith and substance of the
snoking policy had directly to do with health and safety issues.
It was held that the Treasury Board had the jurisdictiona
authority to set policies of reasonable <conditions of the
wor kpl ace, particularly when they involved the public interest in
health and safety.'™ Mre specifically, the Court sunmarized that
“[a]ln enployer alone has the authority to decide on the reasonable
conditions of the workplace unless that issue of these reasonable
conditions becomes a mtter into an agreenment between the
representatives of the public service and the Treasury Board. " **

Accordingly, an enployer has the conmon law right to enact such
policies so long as they are rules of conduct of an internal
nature made pursuant to the enployer’s general power of control
The judiciary will likely be wary to find in favour of the argued
rights of snoker-enployees in circunstances where the enpl oyer has
enforced a non-snoking policy as part of the rules and regul ations
of the workpl ace.

"I'bid. at 3 of the Quicklaw version.
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c) Whether employees have the inherent or legisiative right to refuse
work if they are exposed to ETS in their workplace

The Canadi an Labour Rel ations Board had the occasion to consider
i ssues surrounding snoking in the workplace in 1985, in Alberto
Ti mpauer, conplainant v. Air Canada, enployer, and Harold B.
Monteith, Labour Canada Safety Oficer."™ Several studies on the
subj ect of workplace exposure to ETS cite Tinpauer as indicative
of the Labour Board's original reluctance to classify snoking in
t he workpl ace as a dangerous hazard.

The conplainant argued that he was in “inminent danger” from
exposure to tobacco snmoke in his workplace and therefore
rightfully refused to work."™ Consequently, he subnmitted that his
enpl oyer should be ordered to prohibit snoking in the workpl ace,
except in a specially DSR vented to the outside.

Ti npauer was enployed as a lead attendant for Air Canada in the
i nternational baggage area at Terminal 2, Pearson |International
Airport, in Toronto. Snoking was permitted during working hours in
a large baggage room and in offices. The conplainant’s physician
had determ ned that he was allergic to snmoke, and as a result of
this diagnosis, Tinpauer requested a reduction in cigarette snoke.
When these requests fell on deaf ears, the conplainant refused to
work, citing s. 82.1 of the Canada Code [as it then was] which
permitted an enployee to refuse work if he / she had reasonable
cause to believe that a condition existed in the workplace that
woul d constitute an immnent danger to his / her own safety.™
After the enployer investigated the situation, a requirenent under
the Canada Code if an enployee refuses work based on iminent
danger, it concluded that there was very little evidence of an
accunul ati on of tobacco snoke in the atnosphere. ™

The Board, in rejecting the conplainant’s argunments, held that
“inmmnent danger” nmust be interpreted as signifying that the
enpl oyee believes “that he or she is about to be actually and
i medi ately harnmed and he or she nust at once renove hinself or
herself from the scene to avoid the danger.” * Furthernore, the
Board established that the immnent danger provision was not
intended by legislators “to be applied at sone internediate stage
in the long build-up of conditions and circunmstances which, at a
certain climax, mght indeed present a real danger to safety and

"SCLRB Deci sion No. 502, Board File: 950-34. Note: this decision was
guashed by the Federal Court of Appeal (Court File No. A-277-85)

unr eported Judgnent of March 19, 1986 on the basis that the

conpl ai nant was deni ed natural justice in not being allowed to call
hi s personal physician to give evidence. The | egal analysis with
regard to ETS in the workplace, however, remains valid since the
matter was quashed for different reasons.

“Ibid. at 2 of the Qui ckl aw version.
“Ibid. at 4.
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health. " ** Although the Board did note that a ban on snoking in
the workplace mght not be a bad outcone following further
scientific evidence, it insisted that it would be up to the
| egi slature to nmake this decision. ™

The ramfications of this decision in the md 1980s was
significant since exposure to ETS was not considered an inmm nent
danger within the neaning of the Canada Code. It is possible that
this matter would be decided differently today, since the term
“inmminent” is no longer in the Canada Code. Now, an enpl oyee nay
refuse to work in a place if the enployee has reasonable cause to
believe that a condition exists in the workplace that constitutes
a danger to him/ her.* Since the Board s decision turned on the

term “imminent”, there is an arguable case to be nade that the
renoval of the termis indicative that legislators mght at this
time consider exposure to ETS as a danger. If it is true that

snoking in the workplace policies ought to be nodelled by the
intentions of the legislators, then there is now an argunment to be
made that there exists a legislative intent to soften the limts
of the term “danger” so as to include ETS.

In a sinilar case, and a decade |ater, an enployee brought forth a
conpl ai nt agai nst the Correctional Service of Canada all eging that
he felt harassed by his enployer. In Martin and Treasury Board
(Solicitor Gener al Canada - Correctional Servi ce) ', t he
conpl ai nant had raised concerns to his enployer due to the hazards
of exposure to the second-hand snoke caused by the innmates’
snoki ng. Because of this danger, the conplainant had refused to
wor k. **

The enployer net with the enployee to discuss his enploynment.
Several alternative work options were nade available to the
enpl oyee, including light duties. The light duties option would
ensure that the enployee would not be exposed to tobacco snpke.
The Canada Public Service Staff Relations Board found that this
was a fair conpromise, and the light duty arrangement was not
unreasonable given the enployee’'s susceptibility to snoke.'™
Further, the Board, in dismssing the conplaint, found no nerit to
the suggestion that the conplainant was harassed, dism ssed,
suspended, laid-off, or denoted or was otherwise dealt wth
unfairly by the enployer as a result of the his conplaints.*

In this case, therefore, the Court focussed on the alternative
options to the enployee rather than the right of an enployee to
refuse work. [|If the enployer provides the enployee wth a
reasonabl e workplace conpronmise in an effort to elininate the
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danger for the enployee concerned, the enployer nay evade
liability for lax smoking in the workplace policies. Rather than
forcing an enployer to enact a conplete non-snoking policy, the
Court will apparently allow the enployer to alter the terms /
duties of enploynment of the enployee. |If one pursues the |egal
ram fications of this case even further, one mght question its
place in classic enploynent |aw. Could the alteration of
enpl oynment duties constitute constructive disnmissal? Mist an
enpl oyee be forced to accept different conditions of enploynent
than those to which were originally agreed nerely by virtue of the
fact that the enployer’s snoking policy is detrinental to the
enpl oyee’s heal th? The Court did not go so far as to address these
questions, however, these legal issues could be raised in future
simlar cases to negate the reasoning of the Court in this case.

d) How the courts will likely interpret employees’ rights to insurance
such as sickness and accident benefits if their at-work injuries are as a
result of workplace exposure to ETS

An interesting elenment to enployees’ rights that arise out of
exposure to ETS is the analysis of sickness and accident benefits.
If exposure to second-hand snoke at the workplace nakes an
enpl oyee ill, wll that enployee be legally eligible to collect
si ckness or sick | eave benefits fromthe insurance conpany?

This was considered in a |abour grievance filed in 1986, a
relatively new claimfor the tine. In Re De Havilland Aircraft of
Canada Ltd. and United Autonpbile W rkers, Local 673", the
grievor, Ms. V.E Torrance, clained to have been inproperly
deni ed sickness and accident benefits. Diagnosed by her physician
as being an “atopic” individual, the grievor suffered from an
altered immnity and larger than normal propensity to have strong
reactions to irritants and allergens. ' ETS was one such irritant.

As a result of exposure to ETS, the grievor had been absent from
her enploynment. In her physician’s opinion, she was fit to return
to work, depending on the type and location of the work. The
grievor had previously been relocated to another departnment within
her workplace, in which all of the nenbers of the team were
snokers. She requested to be assigned to a different team due to
her health concerns, and this becane the subject of an
arbitration. '

Rat her than focus on the issue of relocation, the Board decided
that the issue before it was whether or not the grievor continued
to qualify for receipt of sickness and accident benefits under the
terns of the collective agreenent.” In doing so, the Board held

o5 L A C (3d) 249.
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that the grievor was indeed qualified to receive the sick |eave
benefits, since she would not be able to return to her relocated
enpl oynment under the current conditions of the workplace.* She was
to continue “to receive such benefits within the ternms of the
benefit plan during whatever period she was both sick and unable
to work at her normal job.” **

The ramfications of this decision were and continue to be
consi derable. An enployee can receive sick |leave benefits if
exposure to ETS is making him / her ill. The Board, however, did
not clarify several hypothetical |egal circunstances. Wuld the
enpl oyee ever have to return to the sanme position in the workpl ace
if exposure to ETS were a regular occurrence? |If the enployee were
forced to return to the workplace due to the expiry of sick
benefits, would the enployer be forced to accommbdate the enpl oyee
by restricting snoking or relocating him / her? Lastly, if the
enpl oyee were not forced to return to the workplace under the
terms of the agreenent, would the sick benefits continue
indefinitely?

e) Whether or not institutions that can be considered a "residence” in
addition to a workplace are still subject to non-smoking workplace
policies

The workplace snmoking legislation and conmmon law rights and
obligations of enployees and enployers all address snoking in a
public workplace. Cearly, there is no legislative provision or
common law rule that attenpts to govern the behaviour of persons
in their private residence. In other words, although snokers nay
be subjected to restrictive regulations at work, they are free to
snmoke in the privacy of their own hones. A trilogy of cases has
consi dered the snoking prohibitions in workplaces that can al so be
deened a “residence”. These cases all review the conflict between
workplace and residence in the context of correctional
institutions. Furthernore, because the cases range from Western,
Central and Eastern Canada, it can be presuned that they stand for
t he Canadi an position.

In Carlston v. New Brunswick (Solicitor General)™, the applicant,
an inmate at a provincial correction institution, brought an
application under s. 24(1) of the Charter of Rights and Freedons™
for an appropriate renmedy rectifying an infringement of the
applicant’s s. 12 Charter rights. S. 12 protects persons from
cruel and unusual treatnent or punishnent. In an attenpt to
protect its enployees from the hazards of second-hand snoke, the
respondent adopted a policy restricting the snoking of tobacco in

=1 pj d.
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provincial correctional institutions. The original policy was
softened from a total ban to a policy that would allow innates
reasonabl e opportunities to snmoke throughout the day.™

The applicant and other snokers who “resided” in the institution,
were escorted in small groups outside at least three tinmes a day
in order that they my snoke. Because other duties sonetines
required the attention of the escorting prison guards, however,
there were occasions when the inmates “m ssed” their short break
outside. The applicant’s argunment was based on the prem se that
there was no guarantee to inmates of their right to snoke
followng the inplenmentation of the non-snoking policy, and this
placed the inmtes at the arbitrary discretion of t he
institution's director.™

Intriguingly, the Court explained that had the original total
snoki ng ban continued, the Court would have had “little hesitation
in finding that the application of that policy constituted crue

and unusual treatnent insofar as the applicant was concerned and
that as such it would anount to an infringenment of that right to
which he is entitled by reasons of s. 12 of the Charter. The
policy, however, was changed and the applicant was afforded
reasonabl e opportunities to snmoke. " *

In an application under s. 24(1) of the Charter, a court is
primarily concerned with whether an individual has in fact
suffered an infringenent or denial of rights conferred on him/
her by the Charter and not wth the possibility that sone
i nfringenent or denial may occur in the future.

The Court recognized the difference in enforcing a snoking
restriction in a workplace and inplenmenting a snoking restriction
in an institution that was both a residence and a workpl ace.
“Unlike enployees, [inmates] cannot step out onto the back stoop
for a frequent cigarette, or snmoke through a Ilunch-hour or an
evening. At the same tine it nust be recognized that for one
incarcerated in a gaol, often with little to occupy one’s mnd or
attention, the ability to snoke probably represents a |uxury the
nature of which it is difficult for one on the outside to
appreciate. " ** By the sane token, the Court also recognized the
practicality of those <considerations. Wuld a judge during
sentencing, for instance, ask the offender if he / she would
prefer a snoking cell or a non-snoking cell ?*

The decision of the Court was to dispose of the application,
particularly since the applicant was being afforded reasonable
opportunities to snoke. '

*Supra note 157 at 1 of the Quicklaw version.
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Al though its final decision was legally sound, this decision |eft
open the opportunity for other inmates facing a total snoking ban
in their “residence” to wvalidly challenge the ban on a
constitutional basis. After all, the Court did hold that a total
ban woul d constitute cruel and unusual punishnent.

A decision from the Ontario Superior Court specifically rejected
the Court’s reasoning in Carlston. In McNeill v. Ontario (Mnistry
of the Solicitor General & Correctional Services)™ the Court held
that a total ban on snmoking in an institution did not infringe on
any constitutional Charter rights of the resident inmates.'

Due to a nunicipal by-law banning snmoking in public places, the
Wellington Detention Centre inposed a snoking ban in 1997. In an
effort to assist the inmates through the transition to a non-
snoki ng environnment, the institution provided counselling and aids
such as Nicorette. ™

The Court was asked to consider two possible Charter
infringenents. First, the Court addressed the argunent that the
policy violated the applicant’s s. 12 Charter rights that protects
him from cruel or unusual punishnment. The Court quickly dism ssed
this argunent by stating that there is a clear difference between
a punishnent and treatnent.*® The ban in these circunstances was
not enacted to be a punishnment.™ In specifically rejecting the
Carlston v. New Brunswick (Solicitor General) decision, the Court
held that even if the total ban did constitute *“ punishment” or
“treatnent” within the neaning of the Charter, which the Court
hi ghly doubted, it was far fromcruel or unusual.™

The Court turned to the applicant’s second Charter violation
argunment. It was alleged that the snoking policy violated the
protected s. 15 Charter rights of equality before the law, and the
right to equal protection and benefit of the Jlaw wthout
di scrimnation. The Charter protects against discrimnation based
on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability. The applicant subnitted that
nicotine addiction was a disability included under s. 15 of the
Charter.

Snmokers, according to the decision, do not form part of a group
“suffering social, political and 1legal disadvantage in our
society”, a criteria for a s. 15 successful claim™ Further,

*11998] O J. No. 2288. [hereinafter MNeill].
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nicotine addiction and the acconpanying synptons caused by
withdrawal fall short of <constituting a physical or nenta
disability which is a right protected by the Charter.' Therefore,
based on this decision, the right to snoke is not a right
protected by the Charter.

Thus, the complete snoking ban in the “residence” and workpl ace
in a correctional institution does not infringe the Charter rights
of the inmates.

A nmore recent case from Saskatchewan, Saskatoon Correctiona
Center v. Governnent of Saskatchewan*, confirnmed that the Charter
rights of inmates are not jeopardized by a total snoking ban.' It
further held that Directors of the correctional institutions have
the authority to enact such policies under the Correctional

Services Act.™

These cases stand for the proposition that the safety of enpl oyees
in such institutions is paramount to the right of an innate to

snoke within his / her “residence” . This body of case |aw can be
utilized in the pronotion of the workplace snoking restrictions.
Clearly, the courts wll not wunderestimate the dangers of ETS
exposure.

f) How the courts will interpret human rights arguments in the context
of workplace smoking policies

There are, of course, enployees who are enployed in workplaces
that do not constitute a “residence” who also argue that their
constitutional rights are violated by a snoking ban. In Vezina v.
Canada (Human Rights Conmmission) (T.D.)', the Federal Court was
asked to quash the decision of the Canadian Human Rights
Commission (“C.HRC ") to disnmss the applicant’s conplaint of
discrimnation against the respondent, and to direct that the
applicant’s conplaint of discrimnation be remtted back to the
Commi ssion for the appoi ntnent of a Human Ri ghts Tri bunal . "

The applicant was informed by her enployer that she would only be
permtted to |eave her desk during her scheduled breaks as a
result of new workplace non-snmoking policies. The applicant
claimed that she was the only enployee to be placed under such
restrictions.™

°l bi d.
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The applicant’s physician had provided a nedical letter stating
that preventing her from snoking, ironically, could be harnful to
her health.' It was alleged in the letter that the applicant’s
stress level would increase if she were not allowed to snoke
because snoking rel axed her and because she would be subjected to
nore severe restrictions than those of her co-workers. The
applicant also submtted that the CHROC had erred in law in
failing to address the issue of adverse effect discrimnination when
rendering its decision to dismss the applicant’s conplaint.'

The Court disnissed the applicant’s cause because she did not
frame her original argunents in the context of a discrimnation
cause.'’ There was no nention, for instance, in her two previous
complaints, of alleged discrimnation against persons having a
t obacco dependency. The applicant had nerely submitted that she
was being subjected to differential treatnent because her enpl oyer
was enforcing the non-snoking policy nore vigorously on her. As
such, she was precluded fromintroducing evi dence and new el enents
in the appeal .

Although the Court did not have grounds to <consider the
di scrimnation conplaint since the applicant had not originally
framed her pleadings to address the issue, the Court’s reasoning
indicates that it would have been wary to accept snokers as a
class of discrimnated persons, but a court has not yet decided
that issue. Wiile in MNeill it was decided that snokers do not
constitute a protected class under the Charter, there has not yet
been a court decision addressing whether or not “differentially”
treating a person with a tobacco dependency constitutes a human
rights violation under human rights |egislation."
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Conclusion

The benefits of a snoke-free workplace are not one-sided. The
health advantages to enployees are clear and the subject should
al ways be approached as a health, rather than an economnic, issue.
Nevert hel ess, those enployee health advantages will result in a
heal t hier workforce utilizing less health benefits. Some of such
health benefits, such as sick |leave plans, are directly paid for
by the enployer and a reduction in use of sick |eave will increase
enpl oyer productivity and profit. Sone health benefits are offered
under insurance plans but enployers nore often than not contribute
to the premunms for such plans. Those premuns are rated and
increased depending upon wusage of the insured health plan

Accordingly, a lower level of wusage of an insured health plan
coul d produce prem um cost savings for enployers.

The ineffective alternative to banning snoking in the workplace
woul d require enployers to install expensive DSRs and DSAs. The
saving by not installing filtration and ventilation systens, which
have now been shown to be ineffective in any event, i's
significant.

Al though legislative amendnments would vastly inprove the
possibility of conplete workplace snoking bans, enployers and
enpl oyees are not w thout imediate powers to reduce and, indeed,
to elimnate snoking in the workpl ace.

Canadi an courts and | abour tribunals have firmy established that
enpl oyers have the non-negotiable right to conpletely prohibit
smoking in the workplace. Wile enployers can base such a
wor kpl ace snoking ban on safety policies, such as in the case of
flammabl es in the workplace, and fiscal restraints, as in the case
of enployers who are unwilling to fund the establishnment of DSRs
and DSAs, in fact, an enployer need not provide any reason at all
for restricting smoking in the workpl ace.

Enpl oyees, on their part, can wurge nmanagenent to inplenent
conplete restrictions on snoking in the workplace. They can do so
in a collective bargaining context or in joint managenent-enpl oyee
commttees if they exist. They can look to health and safety
officers to chanpion their cause and can raise the matter at
occupational health and safety comrittees. As a difficult and
somewhat | ast resort enployees can seek redress through the courts
or |labour tribunals where a position that exposure to ETS is
hazardous to worker health and constitutes a danger controlled by
|l egislation has found general acceptance. The judicial and
arbitral recognition that ETS exposure is an unnecessary hazard in
t he wor kpl ace bodes well for ultimte success through |egal action
by enpl oyees.

The recognition by governnent that exposure to ETS can have
alarmngly adverse effects on the health of workers should now
all ow public health advocates to convince legislators to clarify
and strengthen occupational health and safety |[|egislation.
Legi sl ation that unequivocally prohibits snoking in the workplace
would relieve today's burden on courts and tribunals, enployers
and enpl oyees. The dispute resolution deciders would not have to
achieve that result through interpretation of non-specific



| egislative controls. Enployers would be on an equal footing wth
each other and would not have to weigh options of providing DSR s
and DSA' s and could nove toward a nore productive workforce. Even
nore inportantly enployees would be relieved of having to resort
to the costly, tine-consuming and burdensone I|egal process to
protect their health at work.



