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PROPOSALS FOR PLAIN CIGARETTE PACKAGING

Purpose: To brief you on the issue of plain packaging for cigarettes currently being proposed in
a private member’s Bill and in recommendations by the National Preventative Health Taskforce.

Background: The National Preventative Health Taskforce has made a recommendation in its
National Preventative Health Strategy, Australia: the healthiest country by 2020 to introduce
plain packaging of tobacco products.

Senator Fielding has put forward a private member’s Bill entitled the “Plain Tobacco Packaging
(Removing Branding from Cigarette Packs) Bill 2009”. The Senate has referred the Bill to the
Community Atfairs Legislation Committee for consideration and report by 26 August 2010.

Issues: Senator Fielding’s Bill proposes to amend the Trade Practices Act 1974 and Trade
Practices (Consumer Product Information Standards) (Tobacco) Regulations 2004 (Trade
Practices Regulations). The effect of the amendments would be to impose labelling standards
which limit the display of trade marks to the brand name in black, Helvetica type face and 12
point size letters. The Bill would prevent the display of logos, decorative fonts and other trade
mark devices on cigarette packaging.

The Preventative Health Taskforce recommends (in recommendations 3 and 5) that the
remaining forms of advertising and promotion of tobacco products be removed (Attachment A).
Although curtailing trade mark use is not specifically mentioned in these recommendations, in
the National Preventative Health Strategy — the roadmap for action (page 181) (Attachment B),
the intention is to prohibit brand imagery, colours, corporate logos, trade marks and to permit
manufacturers only to print the brand name in a mandated size, font and place. Consequently, the
recommendations would have the same impact as Senator Fielding's proposed legislation.

It is unlikely that changes to the Trade Marks Act 1995 would be required. Senator Fielding'’s
Bill proposes to amend the trade practices legislation whilst the Taskforce has recommended
amending the Tobacco Advertising Prohibition Act 1992 and the Trade Practices Regulations.

IP Australia has provided advice to the Department of Heaith and Ageing in the form of a Policy
Staternent (Attachment C). [P Australia considers that restricting the right to use a trade mark
would reduce the ability of a trade mark to fulfil its economic role. In addition, any restrictions
should only be introduced if there is a clear public interest to be served. Notably, analysis of the
public interest should be based on strong empirical evidence. Also, Australia’s international
obligations would need to be fully considered before introducing any restrictions on the use of
trade marks.

Slipstream Version 13 April 2010

Tan Goss ((02) 6283 2950) (0404 481 347)  Consultation: Department of Health N(ﬁ'ED[PLEASE DISCUSS

General Manager and Ageing . -
Business Development and Strategy Group M@/{p}
1P Australia

13 April 2010

Contact: Leo O'Keeffe ((02) 6283 7929) Qutput Info: [P Australia 1.3 Richard Marles / /
164l

ISR-In-Confidence



T

Attachment A

TOBACCO

First phase {2010-2013}

1.
&

Make tobacce products significantly more expensive

Frsure thal tne average proe of a packat of 30 cigarettes 15 of laast 520 (in 2008 § termns)

vt ires vaears

Contriouls fo developing and implementing international agreements and a national
streteqy fo combat the llicit rade of fobacen

Increase the freguency, raach and irfensity of social marketing campaigns

Cevelop and implemant effective and sustainad naticnal social marketing campaoigns
through COAG tobosc initiative and cocrdinated by NPA

Design messages.and place rhadia to ensure reach with young smoke:s and secidlly
discgvanrtaged groups

End il remaining forms of adverfising and promoticn of fobaceeo products

Legislate to eliminate all remaining forms of fobacce prometion, including. Gs feasible,
through new and emerging forms of medic

Arrend legislolan naticnally and in all states and teritores fo ensure that foboceo s
ou-of-sight in retonl outlets

tliminate tha promction of tobaceo products inrcugh desigr of packaging

¥ amend Jobocco Adverlising Frohibition Act 199710 raquite that no tobacoo
product may be sold excepi in packaging of a shape. size, mciteral and colowr
prascribed Dy govarnmaeant

B  Amend frode Practices CRIS (Tebacco) Reguiarions 2004 1o speciy exact requirements
for plain pockaging

Eliminate exposure fo second-hand smoke in public places

Amend cunent legislaton for

W Ensure smcking is prehibited in any public ploces where ciiidren are likely 10 be exposad
N Ensure children are not exposed o fobacco smoke when fravelling in cars

B Protect aocinst exposurs fosecona-hand smoke in workplaces, including outdoor areds
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Regulate manufaciuring and furtherregulate packaging ond supply of
tobacco praducts

Improve consumer infarmation rplated Ko iobaccs products

| Mandate standord plain packaging of all fobotee products to ensure that deslgn
fecitures-af e puck in ngway reduce the gremingnce o impact of prescnbed
govemment warmings

B Automaticolly eview and upgicide warnings on tobhacco packages at least every Threa
veqrs, with tha Chief Medical Officer to have tha cdpaciy to reauire amendments ond
issue addliiohal wornings of new and emerging risks in between

Tiahten ard entarce izgislation to eliminate scles 1o mincrs and any farm of promation af
retail leval

Give goveinment power 16 regulate dasign, cantents and maximum emissions for fobacco
and relates products, and establish & reguldtery body with responsibility for specifying
requlked disciosure to government. labeling and any ofhier communicgtion to cansumers

nvastigate tha feasibility of legal.action by govémments and athers against
tobacco companias

Ensure ol smokers in contoct with health services are encouraged and supporied
to- guit, especially pregnant women and their pariners, and people living with
chronic disease

Ensure ol slais- or iamtory-iunded healthcdare services (general. matermity and asychia™ic?
ars smoke-lee, protecting staff, pdfients and visiiors Irom expesure fo secend-hand smoke
potn ndaos grd on facllity grounds

ncrodse avalandty of Quiline services, and ensure that Quitlines are respurcad to respond
to projecied demand from media compaigns

Ensure tharl ricotine rapkacernent therapy (NRT) 1§ affordabie for all hcse for whom it is
clinically appropriate

Work in partnership with indigenous groups to bhoost efforts te reduce smoking and
exposure to tobacco among Indigenous Australians

Establish multi-component community-based febacce control projects that are locally
developed and delivered

£nhance social markeling campaigns tor Indigenous smakers ensuring a “ewin frack’
approdch of using existing effective mainsiream campaigns complemented by indigenous-
specific campdign slements

Provide training to Aboriginal and Torres Strait Islandier health warkars to improve skilis in
tha provisign of stnoking cessotion advice and indaveloping sommunity-bosed fobacco
coritral programs

Place specialist Tobeeco Conirol Workers ir Indigenous community health erganisations
to buiic capacity af fhe local health service lavel to develop and deliver fobacce
control getvities



Action 3.3

Amend legisiation to ensure that fobacco s
out-of-sight in retail outlels in ol jurisdictions.

PROMOTION THROUGH PACKAGING

In Australio grc oS cauntrias tnal hove
alszady bonngd raditional torms of iclucco
rnarketing. pockaging has beccme a
comersiong of marketing strategy. Brand
namas and cackages design encizle the
comrmurioaiion of pesonal charactenshcs,
soclal dentity and aspitations. (90) and are
a crucial aspect of marketing lobacas
producls, 91, 97) Market-tasting studies show
thal package design - rough the use of
varving Soleur and othe: dedign alomaents -
inciuces smokers 1o expect, and then octually
expenence. heir cigareties to be lowe! sfrength.
fnesear ir fof ond lower in haalth sk o oxaotly
the sarme Sigarethos prosentad witheud this
nackaging. (93, 8d) Thase mispercepfions are
part of the congelianon of madiiable robacco
cirkating factors INat muake smakng easicer o
take Lo ang harder ¢ quil,

As noted ahove, e con be na jekficahon
fosr aflowing ary form of i notarns far This
urigquely dangerous and addictive product
whichit is illegal to sell to children. "Plain
packaging entails proniditing brond imagery
colours. corporate legas and trodemarks, and
pemitting manufocturars only ta print the brand
name ina mandated sze. font and place. in
addifion tereauired Paglib warmings and ofher
i=gally mandaied product informahon such as
toxic constituants, tax-paic seals or packags
contents, & standard cardeoord texturg
waould be mandatory, and the size and shaps
of the packogs ond cellophane wapper
waould clso be prescribed. A detailed anolysis
of current marketing pracrices(92) suggests
thart regulaticns prescribing plain pockoging
would also need 1o encomposs pack interiors
and the cigaretie itsalf, gven.the pofential for
manufaciumars ta use colours, bandings and
markings. and different length ond gouges

ta moke cigoreties mare Tinterasting’ and

Attachment B

appealng. Any use of peffuming, Incorporation
2f oume 4 Nips ar affxing of "onserts would also

recd 1o bhe bornad.

Consumar resedrs ninaoles ihat dacreasing
e rumDer o Seskan elemaonts on the package

redunes it annenl andg pereeptions about the

[ikety erpoyiment and deswablity of smoking

tes to he soldd nooian
vorce the dea thed
clgaratias sne et an Gdinary Tonsumar izm.
I wouls ase reauee e posahal for crgatelles
gized *es signify siotus, Ploin packaging
would Increase he salienc e of health warnings
rsearh sutacis show animproved ability 10
ool Pt wamings an plar packs (%6-98)

IG5 [FRaumg Tigans

R

be

Guidelines fo: implementation.of Article 1
Qdopten my the WHO's Confarance of ne

Parties o the F O sfate

Peuties shouid consiger adopting maasures
to restrict o prolvbil the usa of Iogos. CoIoLs,
prand inages of promaotional infommiaion

S0 pockoging other than Brond namss and
oraduct names disployed in o standard
calaur and font shvle (ohlin packagingy (9%)

Sheraholoer nereousiess100) and indugiry
oppesition o restrictions on pack design
are ¢ strang irdicotion of the impcrience of
nackaging o lebocco sales. {131

1 oL apinian, [affar laxohon} the ether fwe
raguliery environiment changes that concern
the inaustry tha miost are homogenous
packaging and beiow- the-geunter sales. Both
would significantlv restrct the indusiry s abilify
to promote thair products.” Morgon Stantey
Resaarch (2007)(102)

Trreatenad legat challenges frim tobacce
companes alse testify 1o the importance

they attach 1o packaging as a promaotional
machanisi. Siver that findemark law i almed
at protecting Brooder publie Infgrests.and daes
not provide for agsolute private property righits,
nlcin packaging s justitable. proportionate
and not inconsistent with iIntermational frode
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Attachment C

Trade marks — public vs commercial interest

Trade marks are a critical commercial teol in today’s economy. They help business to
establish, and benefit from, a marketplace reputation by:

s signifying the commercial origin of goods or services;

* giving consumer confidence in the quality of goods or services;

« building a business’s brand value and good will,

s allowing owners to prevent competitors from copying or unfairly using their
trademark without their permission; and

» protecting an owner’s investment in the marketing and goodwill of their
business.

Facilitating business in this way brings econoemic benefits across the economy.

Trade mark owners are given a broad exclusive right to use their mark in relation to the
class of goods and/or services against which the mark is registered. [P Australia
considers that plain packaging of tobacco products it implemented would impinge on
this right.

The key issue lies in whether the public interest is better served by plain packaging.
Restrictions on the right to use a trademark would reduce the ability of a trade mark to
fulfil its economic role. Such restrictions should only be introduced if there is a clear
public interest to be served. Notably, analysis of the public interest need should be
based on strong empirical evidence.

This is not the first time government has considered the issue of plain packaging. A
Senate report in 1995 concluded that there was insufficient evidence to demonstrate
the efficacy of generic packaging in achieving health policy objectives and
recommended further investigation. IP Australia is unaware of any subsequent
evidence that establishes that the public interest would be better served by plain
packaging.

Any changes must also be considered in the context of Australia’s international trade
and intellectual property obligations, for example under the Australia-US Free Trade
Agreement and the Agreement on Trade-Related Aspects of Intellectual Property
(TRIPS). One example is a potential violation under Article 20 of TRIPS which is
intended to prevent the imposition of special requirements on the use of a trademark in
the course of trade. While we are not qualified to provide legal advice on this the
potential for dispute about the matter seems clear.

IP Australia is not aware of any overseas jurisdictions which currently require plain
packaging of tobacco products.



