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A call to reduce harm from tobacco pack marketing and
bolster consumer health protection in New Zealand

The New Zealand Commerce Commission recently issued warnings to the major
tobacco companies in New Zealand and stated that their use of the descriptors ‘light’
and ‘mild’ risked ‘breaching the Fair Trading Act’.! We suggest that this action
indicates a need to consider both the future of tobacco pack marketing in New
Zealand, and the function of consumer protection law and agencies charged with
protecting public health.

The issue of continued tobacco industry deception—The removal of remaining
‘light” and ‘mild’ descriptors from tobacco packs will probably do little to ameliorate
the effects of deceptive marketing to smokers. Such marketing has occurred over
decades. Tobacco companies have anticipated and prepared for the greater regulation
of all their marketing activities. For instance, in New Zealand and elsewhere, other
descriptors and signifiers, such as tobacco pack colours, have been prepared to pre-
empt moves to regulate the use of “light” and ‘mild’.> Evidence from the UK also
reveals that banning the descriptors ‘light’ and ‘mild” may be unlikely to correct
mistaken beliefs, which are deeply held and reinforced by other reassuring terms,
images and colouring in product marketing.3

Some time ago, tobacco marketers began pairing ‘blue’, ‘fine’ ‘white’ and ‘silver’
with ‘light” and ‘extra light’; this association has ensured that smokers recognise these
words as substitutes for ‘light’. Tobacco companies in New Zealand have also
established blue and white pack colours as ways to signal the idea of ‘light’ and ‘extra
light’.* These alternatives to ‘light’ and ‘mild’ are likely to ensure that the deception
perpetuated on smokers will continue, albeit in a different guise.

These strategies mean that warnings to tobacco companies, such as the one recently
issued by the Commerce Commission, will be insufficient to prevent continuing
deception. Instead, comprehensive change is necessary.

Tobacco packages are a potent advertisement that makes every smoker a marketer for
the brand they smoke. The advertisement is usually visible at the point of sale, each
time smokers pull the pack out to light up, and each time they put the pack on a café
table. The meticulously researched brand imagery featured on tobacco packages is
eye-catching, appealing and likely to increase smoking.”® Increased smoking means
increased harm to health, increased healthcare costs, and greater poverty for smokers
and their families/whanau.

Research evidence shows that young people see cigarette packs as glamorous and use
them as a ‘badge’ product.® Thus the removal of this pernicious marketing will help
reduce the risk that children and young adults will experiment with smoking, and
become addicted.

The solutions for controlling tobacco pack marketing—To deal appropriately with
‘pack marketing’, we suggest the following complementary steps. First, increasing
the graphic health warning to 100% of the front, top, bottom, and sides of the pack.
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This would remove almost all effects of tobacco pack marketing. Second, introduce
plain packaging,”® where a brand name could be featured in a standard type font
(shape, size, colour, and location) on the 10% of the pack back that is currently not a
graphic warning. Except for the plain brand name, tobacco packs would have a
uniform regulated colour, shape, size, and texture.’

This addition to tobacco control will cost taxpayers nothing; as with graphic
warnings, it will be the tobacco companies that properly bear the costs. By contrast,
these measures stand to save taxpayers both dollars and heartache.

Upgrading regulatory law and agencies for consumer health protection—The
Commerce Commission’s recent decision came 19 years after they had first been
notified of the deceptive behaviour practised by tobacco companies in New Zealand,
and after they had been notified on a number of other occasions.'® Until the warning
last month, neither the Commerce Commission nor the Ministry of Health had used
the Fair Trading Act to move against such behaviour. In contrast, the Commission has
taken tobacco companies to court to increase competition in the New Zealand
market."' Ironically, the effect of that move was to promote more effective tobacco
marketing to the New Zealand public.

The Commerce Commission’s decision to not: (i) Act on ‘light” and ‘mild’ in a way
that would deter future such behaviour; (ii) Act to control other deceptive aspects of
tobacco marketing in New Zealand," '* and/or (iii) Require remedial action for the
deception (or payments to enable such action, as required in Australia)"?, suggests that
more effective consumer health protection laws and structures are needed. This is
particularly so for tobacco, due to the under-regulation of this extremely dangerous,
addictive product.'

The systemic problems with New Zealand consumer health protection legislation
include: (i) Fragmented government, with insufficiently clear responsibilities (e.g. the
Commerce Commission has suggested that the Ministry of Health should cover
tobacco consumer protection)'’; (ii) Legislation that does not sufficiently take health
consequences into account; (iii) Insufficient funding for consumer protection;' and
(iv) Lack of political action to promote greater protection of consumers’ health,
including penalties for deceptive actions that are harmful to public health. These
problems have slowed progress on tobacco control in this country.

The solutions, at least for tobacco consumers, include making the Ministry of Health
directly responsible for acting to protect consumers from deception practised by
tobacco companies (including Fair Trading Act aspects). This would require sufficient
extra funding and staff to deal with tobacco companies (the resources used by
PHARMAC to confront pharmaceutical companies would provide an appropriate
model).">'® However, if the Fair Trading Act is to deal effectively with the general
health aspects of consumer protection, it requires amendment. Additional provisions
could include incorporating health impact assessment processes,'’ and a precautionary
approach, which could require the tobacco industry to prove that its behaviour was not
deceptive.

The fundamental cause of all the problems outlined above is the continuing incentive
for companies to maximise the profits they make from manufacturing and selling
tobacco products. This profit motivation is the underlying barrier to efforts to develop
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long-term consumer protection from these hazardous and addictive products. In
parallel with the policy initiatives outlined above, the removal of tobacco distribution
from the commercial arena would simplify consumer protection, and promote greater
public health."
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