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June 26, 2001

Physicians For A Smoke Free Canada
and

Ottawa Council on Smoking and Hedth
c/o 1226A Wdllington Street

Ottawa, ON

K1Y 3A1l

Dear Sirs/Mesdames:
Re:  City of Ottawa Non-Smoking By-L aws, No. 2001-148 (public places)

and No. 2001-149 (wor kplaces)
Our Reference: PESF001

Y ou have asked us to review the City of Ottawa By-Law N0.2001-148 and the City of Ottawa By-
Law No. 2001-149 enacted by the Council of the City of Ottawaon May 9, 2001 and to provide you
with our opinion on the question of whether the By-Laws are vdid in law and, therefore, enforcesble.

By-Law No. 2001- 148 prohibits smoking of tobacco productsin public places and By-Law No.
2001- 149 prohibits the smoking of tobacco productsin workplaces.  Asit isour opinion that the
issuesinvolving the vaidity of these By-Laws are dmost identical for each By-Law we have, for
purposes of this opinion, treated both By-Laws the same unlessindicated otherwise. A copy of By-
Law No. 2001-148 isattached as Schedule"A" to thisletter. A copy of By-Law No. 2001-149is
attached as Schedule "B" to this letter.

There are amultiplicity of grounds upon which municipa by-laws can be attacked.  Inthis|etter we will
ded with severa grounds upon which an attack againgt the By-Laws could be based. Itisour view in
reviewing the entire surrounding circumstances related to the enactment of these By-Laws that these
would be the grounds used to attack the By-Laws. However, should alega chdlenge to the By-Laws
be commenced, it will be necessary for usto review the form of that chalenge to seeif any grounds are
being relied upon that are not dedlt with in this | etter.

Asyou are aware, we have prepared and delivered to you under date of June 19", 2001, a Case Book
which sets out copies of the significant court decisons in Canada with regard to chalenges to municipa
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non-smoking by-laws.  We would suggest that this opinion be read in conjunction with that Case Book
in order that the judicia precedents we are referring to be available and fully understood. For ease of
reference we will ded the grounds we consider likely to be utilized in atacking the By-Lawsin
numbered sections of this letter.

1. Does the City of Ottawa Have the Statutory Authority to Enact the By-L aws?

Our Opinion: The City of Ottawa hasthe authority pursuant to subsection 213 (2) of
the Municipal Act, and possibly pursuant to section 102 of the Municipal Act to enact
the By-Laws.

Section 213 of the Municipal Act provides the statutory authority for municipa councilsto
enact smoking control by-laws.

Aswell, it should be pointed out that Section 102 of the Municipal Act provides

"Every council may pass such by-laws and make such regulations for the hedlth, safety, moraity
and wdfare of the inhabitants of the municipality in matters not specificaly provided for by this
Act and for governing the conduct of its members as may be deemed expedient and are not
contrary to law."

Subsection 213 (2) of the Municipal Act provides.

" The council of alocd municipdity may pass a by-law regulating the smoking of tobacco in
public places and workplaces within the municipality and designating public places or
workplaces or classes or parts of such places as places in which smoking tobacco or holding
lighted tobacco is prohibited."

The By-Laws explicitly state in the first whereas clause of each of the By-Laws that they are
made pursuant to section 213 of the Municipal Act. Accordingly, it is clear that the Council of
the City of Ottawa in enacting the By-Laws was relying upon the authority givento it by Section
213 of the Municipal Act. Although thereis no specific reference in the By-Lawsto Section
102 of the Municipal Act, it could be argued that if there is anything contained in the By-Laws
that is not pecificaly authorized by Section 213 of the Municipal Act, it isdill within the
authority of the Council of the City of Ottawa to enact pursuant to Section 102 of the
Municipal Act. The second whereas provison in each of the By-Laws does refer to a
determination that second hand tobacco smoke is a hedth hazard. That may be a sufficient
qudification for reliance upon Section 102 of the Municipal Act, which refersto By-Laws for
"...the hedlth...of the inhabitants of the municipdity...", with regard to anything contained in the
By-Laws that is not specificaly provided for by Section 213 of the Municipal Act.
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The plain meaning of the words in subsection 213 (2) of the Municipal Act makesit quite clear
that the Council of the City of Ottawa has the legidative authority to regulate and to prohibit
smoking of tobacco in public places and workplaces.  This postion was unequivocaly
accepted by the Ontario Court (Generd Division) in the case of The Ontario Restaurant
Association et al v. The Corporation of the City of Toronto (Tab 9 Case Book), where Mr.
Justice O'Brien held: "I accept the respondent’s (that is, The Corporation of the City of
Toronto) argument that there is clear legidative authority for the By-Law..."

Even if the explicit wording of Subsection 213 (2) did not exist in the Municipal Act or if the
By-Laws were found to contain provisions not specificaly provided for by subsection 213 (2)
of the Municipal Act, there isauthority for the pogtion that the City of Ottawa could rely upon
Section 102 of the Municipal Act, as empowering it to pass a by-law to regulate smoking.
Thiswasthe decison of Justices Cory, Craig and Holland of the Ontario High Court of Justice,
Divisona Court in the case of Re: Weir et al and the Queen (see page 2 of the decision a
copy of whichisat Tab 2 of the Case Book which dedlt with what was then Section 242 of the
Municipal Act which section became the current section 102 of the Municipal Act). Inview
of the decision of severd courts to adopt the view that they should take aliberd approach to
gatutory construction of municipa enabling statutes (see the decison of Mr. Judtice Rellly of the
Ontario Superior Court of Justice in Cambridge Bingo Centre Inc v. Waterloo (Regional
Municipality) (Tab 4 Case Book)), there is further support for liberally interpreting Section 102
of the Municipal Act so asto treat it as authorizing such By-Laws.

However, the clear wording of subsection 213 (2) of the Municipal Act as supported by the
court in The Ontario Restaurant Association et al v. The Corporation of the City of
Toronto (Tab 9 Case Book) will probably make this argument relying upon section 102 of the
Municipal Act unnecessary.

We would aso refer to the decison of Mr. Jugtice Rellly in Thirsty's Bar and Grill v.
Waterloo (Regional Municipality) (Tab 5 Case Book) where the court at page 7 referred to
the By-Law in that event asbeing "...passed pursuant to specific enabling legidation.”
Accordingly, thisafurther court decison supporting the clear wording of subsection 213 (2) of
the Municipal Act as providing authority to amunicipdity to enact by-laws of the type enacted
by the Council of the City of Ottawa.

We would, however, point out that the precise wording of subsection 213(2) of the Municipal
Act does |leave open an argument for those atacking the By-laws.  In dedling with theright of a
municipal by-law to prohibit smoking subsection 213 (2) of the Municipal Act states that such
prohibition applies to public places or workplaces designated by the by-law. Thisleaves open
the argument that by using the word "designating” in subsection 213 (2) the legidature only
authorized amunicipa council to prohibit (as opposed to regulate) smoking in certain portions
of a municipdity and not in dl public places and workplaces throughout the municipdity. In
other words, does the legidative authority require the municipdity to designate some public
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places and/or some workplaces for the prohibition and, therefore, not authorize a by-law that
coversal public places and workplaces? Asfar aswe are aware, such an argument has never
been put forward before the courts and accordingly, thereisno judicid precedent dedling with
such an argumen.

We are of the view that such an argument would not succeed before the courts, but in the
absence of any prior judicid discusson on such an argument, we cannot be conclusive in this
regard.

Arethe By-L aws Too Vague and Uncertain?

Our Opinion: The By-Laws are not so vague, uncertain or ambiguousthat a court
would hold they areinvalid and unenfor ceable.

Chalengesto municipd by-laws are very often brought upon the basis that a by-law istoo
vague and uncertain. In law, an obligation crested by a municipa by-law must be sufficiently
explict that awdl-intentioned citizen seeking to observe the provisons of the by-lawv may, from
areading of the by-law be able to satisfy himsdf or hersdlf that he or she has complied with its
requirements.

On the other hand the courts have held that by-laws should not be ruled out astoo vague,
uncertain and ambiguous unlessit is impossible to resolve such ambiguity and, even if thereis
some ambiguity, the words should be given a meaning as to make them reasonable and vaid.
The courts have dso held that a by-law is not necessary invaid merdly because itsterms call for
construction.

In this regard we would refer to the following judicid authorities: Regina v. Sandler [1971] 3
O.R. 614; Montreal (City) v. Morgan (1920) 60 S.C.R. 393; Harrison et al v. City of
Toronto (1982) 39 O.R. (2d) 721.

In addition to the courts views on how to gpproach an argument attacking a by-law based upon
vagueness, uncertainty or ambiguity, the courts have adopted the generd principlein
goplications to quash municipd by-laws of avoiding interference with the legidative functions of
the municipal councils except in cases when there has been a clear excess or abusiveness of
datutory authority or adisregard of some statutory condition upon which the right to exercise
such authority isbased.  As stated by Mr. Justice O'Brien in The Ontario Restaurant
Association et al v. The Corporation of the City of Toronto (Tab 9 Case Book) at page 5: "
The modern atitude of the courts has been even more pronounced where the by-law is
designed to authorize the undertaking for the generd benefit of the community or some part of it.

Thejudicid gpproach is therefore that municipa by-laws are to [be] benevolently interpreted
and supported if possble’.
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The Supreme Court of Canada as long ago as 1945 in the case of Kuchma v. Rural
Municipality of Tache [1945] 2 D.L.R. 13 (SC.C.) hdd: "Upon the question of public
interest, courts have recognized that the municipa council familiar with locd conditionsisin the
best position of dl parties to determine what is or is not in the public interest and have refused to
interfere with its decison unless good and sufficient reason be established”.

Mr. Justice O'Brien in The Ontario Restaurant Association et al v. The Corporation of the
City of Toronto (Tab 9 Case Book) at page 7 in dedling with the chalenge to the City of
Toronto By-Law on tobacco control on the grounds of it being vague or uncertain held: "1 adopt
the statementsin both Harrison (Harrison v. City of Toronto) and Morgan (Montreal (City)
v. Morgan) and add to them the generd "benevolent approach” to interpretation of municipd
by-lawsto which | refer earlier.  Merely because hypothetical cases may be suggested which
create some doubt (as applicant's counsel did) do not render the words uncertain or void. |
conclude, asdid Galligan J. inHarrison (Harrison v. City of Toronto) thet thereisasensble
or ascertainable meaning to the words and requirements of the by-law...reasonably explicit and
are not rendered void because they may require some interpretation. | therefore reject the
argument based on vagueness and uncertainty”.

In chalenging a by-law based upon vagueness and uncertainty the chalenger must specificaly
indicate what such vagueness and uncertainty conssts of in the wording of the by-law.

Because no chalenge has yet been commenced in rdation to the City of Ottawa By-Laws, itis
not possible to determine what will be put forward, if anything, as an argument that the By-Laws
aretoo vague and uncertain.  In The Ontario Restaurant Association et al v. The
Corporation of the City of Toronto (Tab 9 Case Book), the challenge for vagueness and
uncertainty was based upon the by-law faling to define "public place’, having an uncertain
reference to "sedting ared’, that the determination of a designated seating area was vague,
lacking particulars relating to a proper ventilation standard and that it did not dedl with the
gtuation when afacility was remoddled or the seating arrangement changed.  Therewas dso
an argument that it was difficult to determine if some facilitieswould be "public’ or "private’.

In the case Cambridge Bingo Centre Inc. v. Waterloo (Regional Municipality) (Tab 4 Case
Book) the dleged vagueness was with relaion to the obligation to "ensure compliance” with the
by-law.

Until it isknown whet are the dleged uncertainties or vagueness in the City of Ottawa By-Laws,
it isdifficult to be conclusve with regard to this area of chalenge. However, our review of
those By-Laws leads us to the opinion that there is nothing contained in them that could be
dleged to be vague and uncertain, other than dlegations smilar to those raised in The Ontario
Restaurant Association et al v. The Corporation of the City of Toronto (Tab 9 Case Book)
and Cambridge Bingo Centre Inc. v. Waterloo (Regional Municipality) (Tab 4 Case Book)
where such alegations were rg ected by the courts.



6

June 26, 2001
An extensve discusson of the issue of amunicipa by-law invaid for vagueness or uncertainty

can befound in the decison of Mr. Justice Reilly in Cambridge Bingo Centre Inc. v.
Waterloo (Regional Municipality) (Tab 4 Case Book).

Are Restaur ants and Entertainment Facilities Public Places?

Our Opinion: Restaurants and entertainment facilitiesare " public places’ pursuant to
the By-Law definitionswhich are authorized pursuant to subsection 213 (3) of the
Municipal Act.

Subsection 213 (2) of the Municipal Act providing the authority for the By-Laws, indicates that
the regulation and prohibition dedls with "public places’. Some municipa non-smoking by-laws
have been attacked on the basis that certain types of businesses attempted to be regulated
pursuant to such by-laws may not be "public places’.

For example, in the case of The Ontario Restaurant Association et al v. The Corporation of
the City of Toronto (Tab 9 Case Book), it was argued that as there is no definition in the
legidation or in the by-law, the meaning of "public places’ is undear and ambiguous and such
ambiguity should be resolved in such away that ...restaurants and entertainment places are not
"public places'for the purposes of the legidation...". Thisargument was, however, rgjected by
Mr. Justice O'Brien in that case, who stated: "The object and intention of the by-law is clearly to
protect members of the public from what council believes to be danger from [second hand]
tobacco smoke.  In that context, | am satisfied there is no ambiguity and restaurants and
entertainment facilities are "public places' to which the by-law gpplies’.

In this regard we would a0 refer to subsection 213 (3) which dates:

"A by-law made under subsection (2) may,

(a) define "public place" for the purposes of the by-law'.

The only redtriction on this statutory power granted to municipdities by subsection 213 (3) is
found in subsection 213 (4) which provides that no by-law made under subsection 213 (2) shal
apply to"...astreet, road or highway or part thereof."

By-Law No. 2001-148 (Schedule "A" to thisletter) in section 1 (S) defines "public place’ as
"...thewhole or part [of] anindoor areato which the generd publicisinvited or permitted

access and includes a school bus'.

In view of both the legidative authority set out in subsection 213 (3) and the decison of Mr.
Jugtice OBrienin The Ontario Restaurant Association et al v. The Corporation of the City
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of Toronto (Tab 9 Case Book) it will, in our view, be difficult to chalenge the By-L aws based
upon questioning whether restaurants and entertainment facilities are "public places’ or upon
"public places’ being vague and uncertain.

In theory there could be asimilar challenge with regard to what congtitutes a "workplace' under
By-Law No. 2001-149, (Schedule "B" to thisletter). There has been, asfar aswe are aware,
no smilar chalenge rdating to "workplace" brought before the courts, presumably because the
chalenges of these type of municipa norn-smoking by-laws have concentrated on a chalenge to
public place redtrictions.  If there was a chdlenge based upon the definition of "workplace” it is
interesting to note that subsection 213 (3) does not include a specific authority for amunicipdity
to define"workplace’. Neverthdess, By-Law No. 2001-149 (Schedule "B" to this letter) does
define workplace in section 1 (h) asbeing "...any enclosed area of a building or sructurein
which an employee works and includes washrooms, corridors, lounges, egting aress, reception
aress, devators, ecaators, foyers, halways, sairways, amenity aress, lobbies, laundry rooms
and parking garages utilized by an employeg".

Both because the courts have not dedt with a chalenge based on amunicipa by-law definition
of "workplace" and because subsection 213 (3) of the Municipal Act does not authorize a
municipa by-law enacted pursuant to subsection 231 (2) of the Municipal Act to define
"workplace" it is difficult to determine whether any such chalenge would be successful.

Arethe By-L aws I nvalid by Reason of Delegation of Enfor cement to Proprietors and
Employers?

Our Opinion: Pursuant to subsection 213 (3) (g) of theMunicipal Act, the By-L awscan
delegate enfor cement to an employer of a workplace and to an owner or occupier of a
public place and require them to ensure compliance with the By-L aws without the By-
Lawsbeing invalid in law.

There have been severd court challenges of municipal non-smoking by-laws based upon an
alegation that the by-law requiring a property owner to assst in enforcing the by-law makesthe
by-law invdid.

One of thefirgt cases chdlenging aby-law on thisbasisis Re: Weir et al and the Queen (Tab 2
Case Book). Inthat case the by-law imposed a duty on the proprietor of aretail shop to
"'make reasonable efforts to prevent smoking in violaion of " the by-law and imposed a pendty
for afalureto perform that duty. Justices Cory, Craig and Holland of the Ontario High Court
of Judtice, Divisona Court, hed: "The By-Law agppears to impaose such an uncertain duty, such
avague obligation upon the proprietor, that the By-Law ought to be declared invalid".
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They d0 hdd: "Further, the By-Law delegates the duty of enforcement upon the proprietor. It
is no doubt true that the municipdity can delegate adminidrative duties to officids of the
municipdity. But to ddegate wha amounts to a policing authority to a"proprietor" would seem
to be an invalid exercise of delegation of authority. It isto be noted that the penalty section
provides that "any proprietor who fails or neglectsto perform any of the duties imposed by
sections 3 and 4" is to be deemed guilty of an offence.  The policy duties arefairly drict...

One can imagine the difficulties that might be encountered by a smdl, feminine proprietor of a
convenience store attempting to carry out the duties delegated to and imposed upon her by thet
section of the By-Law. Sections4 and 5 of the By-Law are therefore invalid, both for
uncertainty and for improper delegation of authority.

Findly they held: "areading of the by-law as awhole indicates that the concepts enunciated in
ss.4 and 5 form such an integrd part of the whole that it should not and cannot be divided... The
entire by-law, therefore, will be declared invalid".

However, ten years later in the 1989 case of Rigg v. Toronto (City) (Tab 3 Case Book)
Madame Justice Van Camp of the Supreme Court of Ontario - High Court of Jugtice
determined that the enabling legidation for the municipa by-law (a private member's bill, City of
Toronto Act, 1986, S.O. 1986, Pr 33) expressy permits the municipdity to require an
employer to enforce smoking policiesin the workplace. Madame Justice Van Camp Sated:
"gnce the enabling legidation specificaly provides for the delegation herein chalenged and since
no one has dispouted the vires of the enabling legidation | find the by-law isnot illegd or invaid
for improper ddegation”. Madame Justice Van Camp aso found that the delegation of
enforcement was not so vague or uncertain asto invalidate the by-law.

This decision of Madame Justice Van Camp was supported by the Ontario Superior Court of
Jugtice in the case of Cambridge Bingo Centre Inc. v. Waterloo (Regional Municipality)
(Tab 4 Case Book). In Cambridge Bingo Centre Inc. v. Waterloo (Regional Municipality)
(Tab 4 Case Book) the by-law was enacted pursuant to subsection 213 (2) asisthe case with
the City of Ottawa By-Laws.

The Waterloo by-law in section 4.1 stated "every proprietor shal ensure compliance with
section 4 of this by-law within their public place It was argued that such provison conditutes
an improper delegation of policing or enforcement authority which does not flow from the
enabling legidation, that it congtitutes an improper delegation of discretion to "every proprietor”
and that it isimpermissbly vague in itsterms.

Mr. Justice Rellly indicated that in the case of Re: Weir et al and the Queen (Tab 2 Case
Book), the by-law was passed pursuant to generd provincid enabling legidation deding with
public health and nuisance (Smilar to the current section 102 of the Municipal Act) and that
there was no pecific enabling legidation deding with the right to delegate enforcement
obligations. However, the Waterloo by-law with which Mr. Justice Reilly was dedling, was
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specificaly enabled by section 213 of the Municipal Act and subsection 213 (3) (g) of the
Municipal Act specificaly authorizes a by-law made pursuant to subsection 213 (2) to "require
the employer of aworkplace or the owner or occupier of apublic place to ensure compliance
with the by-law".  Mr. Judtice Rellly then stated: "I can conclude that such provision authorizes
and the by-law requires proprietors not smply to enforce the signage and ashtray provisions,
but aso to ensure compliance with section 4 itsdlf, to ensure that 'no person shal smoke in any
public place (such public place being under the control of a'proprietor’). The fact that the
enabling legidation specificaly authorizes the delegation of enforcement to proprietors
diginguishesthe case a& bar from Re: Weir et al and the Queen”.

Mr. Judtice Reilly dso referred with gpprova to the decison of Mr. Justice Thackray in
Vancouver (City) v. Doll & Penny's Café Ltd. (Tab 7 B Case Book) where it was held that
delegation of enforcement to proprietorsis acceptable.

Mr. Judtice Rellly in Cambridge Bingo Centre Inc. v. Waterloo (Regional Municipality)
(Tab 4 Case Book) concluded: "that an "ensure compliance” obligation conditutesavaid
indusonin provincid legidation.  Further, and in particular, when the enabling legidation
gpecificaly permits a subordinate legidating authority (in this case, the Regiond Municipdity of
Waterl00) to delegate the "ensure compliance” obligation to those who may be reasonably
responsible for the enforcement of legidation or aby-law passed pursuant thereto, such
delegation isavdid exercise of the authority granted to regiond government and is, therefore,
intravires. Thus, | conclude that the by-law does not improperly delegate the enforcement of
the by-law to proprietors of public places and the gpplication cannot succeed on that ground.”

Based upon subsection 213 (3) (g) of the Municipal Act, the decisonin Rigg v. Toronto
(City) (Tab 3 Case Book) and the decision in Cambridge Bingo Centre Inc. v. Waterloo
(Regional Municipality) (Tab 4 Case Book), it appears clear that the City of Ottawa can
delegate enforcement of the By-Laws. The City of Ottawa public places by-law (By-Law
2001-148 Schedule"A" to thisletter) providesfor such delegation in section 11 where it
states. "No proprietor or other person in charge of a public place shal permit smoking where
smoking is prohibited under thisby-law”. Further, section 12 creates an offence for any person
who contravenes any of the provisions of the By-Law which would include the "proprietor”
referred to in section 11 of the By-Law.  Similarly with regard to the City of Ottawa
workplaces by-law (By-Law 2001-149 Schedule "B" to this letter) section 5 delegates
enforcement asit sates "When the non-smoking policy has been adopted for a workplace no
employer shdl permit smoking in the workplace”.  Further in section 8 (2) the By-Law crestes
an offence for an employer who permits smoking in the workplace and in section 9 creates and
offence for an employer who refuses, fails or neglects to perform any of the duties imposed
upon the employer under any of the provisons of the By-Law.

It isinteresting to note the British Columbia case of Doll & Penny's Café Ltd. v. Vancouver
(City) (Tab 7 A and B Case Book). In this case a Justice of the Peace held that the by-law
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was void for ingppropriate delegation of enforcement duties.  The apped of that decison by the
City of Vancouver caused the Supreme Court (Tab 7 B Case Book) to hold that pursuant to
the charter of the City of Vancouver it had the right to require proprietors to prohibit smoking in
their retaurants.  The decison of the Supreme Court was upheld by the British Columbia
Court of Appedl (Tab 7 A Case Book).

In the current case labelled in the Case Law Summary (Tab 1 Case Book) as " City of Gudph
2000", which is probably going to be formaly named Ample Anni€'s Itty Bitty Roadhouse Inc.
et al v. The Corporation of City of Guelph, the plaintiffs argued in amotion to quash the by-
law on June 21, 2001 that proprietors are being unfairly designated as smoking police and that
this problem has been aggravated by the refusd of the locd hedlth unit to lay charges agangt
individuas breaching the non-smoking by-law. The lawyer for the plaintiffsin making this
argument dated: " Since the coming into force of this by-law not one patron has been charged"
and as aresult, the responghility for enforcement "...has falen squarely onto the backs of the
proprietors'. He argued that the by-law requires business owners to ensure compliance with
the By-Law without offering any guidance asto how this should be done. The Judtice of the
Peace hearing the motion is expected to issue her ruling on July 9, 2001.

Do the By-L aws Economically Injure Certain Businesses and Thereby Entitle Those
Businesses to Damages?

Our Opinion: In the absence of any evidence of malice or bad faith on the part of the
Council of the City of Ottawa in enacting the By-L aws, the City of Ottawa isnot
exposed to liability for any claimsfor economic damages, special damages or punitive
damages.

Inthe case of Thirsty's Bar and Grill v. Waterloo (Regional Municipality) (Tab 5 Case
Book) the plaintiffs claimed genera damages for negligence and/or breach of statutory duty;
damages for unlawful interference with economic relations and discrimination; specid damages,
and punitive, aggravated and exemplary damages. Asfar aswe are aware thisis the only
chdlenge to amunicipa non-smoking by-law that has relied upon interference with economic
relations as aground for nat only an injunction prohibiting the municipdity from enforcing the
by-law, but aso in support of aclaim for financid damages.

Mr. Jugtice Rellly in this case, after extensvey reviewing judicia precedents stated: "the
concluson | draw from the clear jurisprudence is that the plaintiffs cannot succeed in any clam
for damages in tort with respect to the enactment, implementation or enforcement of the by-law
unless they are able to show bad faith on the part of the defendant.”

Mr. Justice Rellly then canvassed what was necessary to demondtrate bad faith. He referred to
the case of in Re: Canada et al and City of Winnipeg (1984) 9 D.L.R. (4™) 234 (MAN.
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Q.B.), Affd. (1985) 15 D.L.R. (4™ 632 (CA) leave to apped to Supreme Court of Canada
refused (1986) 58 N.R. 160 (n) and the decision of thetrid judge, Mr. Justice Morse who
dated: "the type of improper motive necessary to amount to bad faith should, in my view,
amount to ‘corrupt or personal interest or motives ",

Mr. Judtice Reilly found that there was no evidence that the Council of the Regionad Municipdity
of Waterloo acted in bad faith in enacting the by-law.

It was dso argued by the plaintiffs that the Regiond Municipdity of Waterloo failed to conduct
itself with "procedurd fairness' and that, in itself, may be seen as evidence of bad faith. Mr.
Judtice Relilly however gated: "It is, | believe, trite law to observe that amunicipa council, in
meking a decison of alegidative nature as opposed to an adminidirative decison, is under no
duty to act with procedurd fairnessin any event".

He dso stated: "By section 213 of the Municipal Act, the enabling legidation, council was
specificaly authorized to pass the by-law in question. Though there was arguably no lega
obligation to do s0, council involved itself in alengthy process of consultation and | am satisfied
invited and congdered submissions of dl interested parties, together with "expert evidence' with
respect to the relevant issues, the danger of secondhand smoke aswdl asthe impact of a""no
smoking" by-law... Proper notice was given and representation from interested parties was
heard and considered by council... No further consultation was necessary. Thiswastruly
democracy in action on the front lines™

Findly Mr. Judtice Rellly stated: "It is ludicrous to suggest that these eected councillors would
have any motive to dienate a Sgnificant proportion of the business community which they
represent and the smoking patrons of those businesses unless such motives were in the public
interest. If | draw any inference from the evidence presented before me on this motion, | would
conclude that those councillors who supported the smoking by-law demonstrated considerable
courage and awillingness to stand by their mora convictions, knowing the risk they might run a
the next municipd dection. Thereis not the dightest evidence of any other motive for their
conduct".

See ds0 section 5 of thisletter below for afurther discusson of procedurd fairness.

Accordingly, for an economic claim to succeed it will be necessary for those chdlenging the By-
Laws to produce evidence of malice or bad faith, together with an intention to cause harm by
unauthorized conduct on the part of the City of Ottawa. A dam for damages for unlawful
interference with economic relations requires evidence of an intention to injure the plantiff;
interference with ancther's method of gaining his or her living or business by alega means, and
economic loss caused thereby.  Asinthe case of Thirsty's Bar and Grill v. Waterloo
(Regional Municipality) (Tab 5 Case Book) we are unaware of any evidence that would
condtitute maice or bad faith or that would entitle someone chdlenging the By-Law to damages
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for unlawful interference with economic reaions. With regard to the issue of the good faith of
the City of Ottawa in enacting the By-Laws we would refer you to section 7 of thisletter below.

6. Do the By-L aws I nfringe the Canadian Charter of Rights and Freedoms?

Our Opinion: The By-Laws are not invalid asinfringing the Canadian Charter of
Rights and Freedoms. The Canadian Charter of Rights and Freedoms does not
provide protection for smokersasa classand the discrimination against smokersin
the By-Lawsisnot based on an irrelevant personal characteristic so asto bethetype
of discrimination proscribed by the Canadian Charter of Rights and Freedoms.
Nicotine addiction isnot a physical disability pursuant to the Canadian Charter of
Rightsand Freedoms. The By-Lawswhileregulating, do not prevent a citizen from
pursuing the gaining of livelihood contrary to the Canadian Charter of Rights and
Freedoms. The By-Laws contralling the locating at which smoking can take place
does not deprive acitizen of the liberty guaranteed by the Canadian Charter of Rights
and Freedoms.

There are currently two cases pending before the courts which raise the issue of whether or not the
regulation of amoking is an infringement of the Canadian Charter of Rights and Freedoms City of
Hamilton 2000 (Case Law Summary Tab 1 Case Book) and City of Guelph 2000 (probably to
become known as Ample Anni€'s Itty Bitty Roadhouse et al v. The Corporation of the City of
Guelph) (Case Law Summary Tab 1 Case Book). These cases are the semina cases on this point as
there are currently no other Canadian cases which chalenge a non-smoking by-law as an infringement
of the Canadian Charter of Rights and Freedoms Since there has been no decisionsin these cases,
and therefore, no precedent cases on point, it is difficult to conclude the direction that the courts will
take on thisissue, or on the vdidity of this ground of attack.

Following is an overview of the issues which the courts will face in coming to decisons on these cases:

(A)  Discrimination and Section 15 of the Canadian Charter of Rights and
Freedoms

The specific arguments put forth in the case of City of Hamilton 2000 by those opposed to the
regulation of smoking in public places and workplaces cite the following as potentid aress of
discrimingtion:

) it does not gpply to private clubs without employees,

) it is more redtrictive than other municipdities, and
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[11) nicotine addiction is a disahility.

Section 15 of the Canadian Charter of Rights and Freedoms guarantees freedom from
discrimination. It provides.

(1) Every individud isequa before and under the law and has the right to the equal
protection and equa benefit of the law without discrimination and, in particular, without
discrimination based on race, nationa or ethnic origin, colour, religion, sex, age or
mentd or physcd disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object
the amdioration of conditions of disadvantaged individuas or groups including those that
are disadvantaged because of race, nationd or ethnic origin, colour, religion, sex, age or
menta or physicd disability.

With respect to the first two issues raised in the City of Hamilton 2000, it is clear that the Canadian
Charter of Rights and Freedoms does not provide for protection on the basis of “public versus
private clubs’, nor does the Canadian Charter of Rights and Freedoms provide protection on the
bads of differing regulations prescribed by amunicipdity. The issue which may be subject to a
chdlenge through the Canadian Charter of Rights and Freedomsis the suggestion of discrimination
on the basis that nicotine addiction is aphysicd disability. Asdiscussed by the Supreme Court of
Canadain Eldridge v. British Columbia (Attorney General) [1997], 3 S.C.R. 624:

In the case of s. 15(1), this Court has stressed that it serves two distinct but related purposes.
Firg, it expresses acommitment - deeply ingrained in our socid, palitical and legd culture - to
the equa worth and human dignity of al persons. AsMclintyre J. remarked in Andrews at p.
171, s 15(1) "entails the promotion of asociety in which dl are secure in the knowledge that
they are recognized at law as human beings equally deserving of concern, respect and
condderation”. Secondly, it instantiates a desire to rectify and prevent discrimination against
particular groups "suffering socid, politica and legd disadvantage in our society”; seeR. v.
Turpin, [1989] 1 S.C.R. 1296, at p. 1333

(per Wilson J.); see dso Beverley McLachlin, "The Evolution of Equaity” (1996), 54 Advocate
559, at p. 564.

With respect to specific discriminatory treatment, the Supreme Court of Canadain Eldridge v. British
Columbia (Attorney General) provided the following guidance:

Before concluding that a distinction is discriminatory, some members of this Court have held that
it must be shown to be based on an irrdlevant persond characteristic; see Miron (per Gonthier
J) and Egan (per LaForest J). Under thisview, s. 15(1) will not be infringed unlessthe
digtinguished persond characteridic isirrdevant to the functiona vaues underlying the law,
provided that those values are not themselves discriminatory. Others have suggested that
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relevance is only one factor to be considered in determining whether a distinction based on an
enumerated or analogous ground is discriminetory;

Inthe case of Eldrige v. British Columbia (Attorney General), the discriminatory conduct was amed
a anindividud suffering from ahearing impairment. The court commented as follows:

There is no question that the digtinction here is based on a persond characterigtic that is
irrdlevant to the functiona values underlying the hedth care sysem. Those vaues

cong <t of the promoation of hedlth and the prevention and treatment of illness and disease, and
the redlization of those va ues through the vehicle of a publicly funded hedlth care system.

A direct gpplication of the principles set out in Eldridge v. British Columbia (Attorney General) to
the argument that nicotine addiction isaphysicd disability was presented in the case of McNeill v.
Ontario (Ministry of the Solicitor General & Correctional Services), (1998) 126 C.C.C. (3d) 466
(McNeill). The court cited the test as set out in Eldridge v. British Columbia (Attorney General)
which provides that in order for the claimants to be successful, they must establish that the ditinction
which has been drawn between them and others has the result of denying them the equa protection or
equal benefit of the law, and that the discrimination is based on one of the enumerated groundsin
section 15, or aground which is andogous thereto. In concluding that nicotine addiction was not a
physica disability pursuant to section 15 of the Canadian Charter of Rights and Freedoms, the Court
in McNeill v. Ontario (Ministry of the Solicitor General & Correctional Services) stated as follows:

The “mentd or physica disability” enumerated as aground for protection in the Charter should
not betrividized or minimized. Addiction to nicotineis atemporary condition which many
people voluntarily overcome, dbeit with varying degrees of difficulty related to the strength of
their will to discontinue smoking. 1t can hardly be compared with the disability of deafness
under review in Eldridge. Smokersare not part of agroup “ suffering socid, politica and legd
disadvantage in our society,” acriteriafor as. 15 clam as described by Wilson J. at page 1333
of R.v. Turpin, [1989] 1 SC.R. 1296. A person claming aviolation of s. 15 (1) must first
establish that, because of distinction drawn between the claimant and others, the claimant has
been denied "equd protection” or "equd benefit" of thelaw. Secondly, the clamant must show
that the denid condtitutes discrimination on the basis of one of the enumerated grounds listed in
S. 15 (1) or one anaogous thereto.

(B) Sections 6 and 7 of the Charter of Rights and Freedoms
In the case of City of Hamilton 2000, the court is dso faced with the issue of whether or not the
regulation of smoking in public places and workplaces contravenes sections 6 and 7 of the Canadian

Charter of Rights and Freedoms

Sections 6 of the Canadian Charter of Rights and Freedoms provides asfollows:
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(1) Every citizen of Canada hasthe right to enter, remain in and leave Canada.

(2) Every citizen of Canada and every person who has the status of a permanent
resdent of Canada has the right,

(a) to move to and take up residencein any province; and
(b) to pursue the gaining of alivelihood in any province.
(3) The rights specified in subsection (2) are subject to

(& any laws or practices of genera gpplication in force in a province other than
those that discriminate among persons primarily on the basis of province of
present or previous residence; and

(b) any laws providing for reasonable residency requirements as aqualification
for the receipt of publicly provided socid services.

(4) Subsections (2) and (3) do not preclude any law, program or activity that has asits
object the amdioration in a province of conditions of individuasin that province who
were socidly or economicaly disadvantaged if the rate of employment in that province
is below the rate of employment in Canada.

Section 7 sates;

Everyone hastheright to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamenta justice.

With respect to section 6 of the Canadian Charter of Rights and Freedoms it is our understanding
that this issue has been raised; however, it is difficult for us to opine asto how this section truly applies
to anon-smoking by-law chalenge. The only subsection which would gppear to present a reasonable
basis of chdlenge would be subsection 6(2)(b) confirming a citizen's right to pursue the gaining of a
livdihood. However, it isour opinion thet this chalenge is easily countered on pure logicd reasoning.
Thereisnothing in the By-Laws to prevent a business proprietor from earning alivelihood, there may
amply exig regulatory requirements which must be followed. An excellent example can be made by
andogy to the redtrictions on the method of food handling that are imposed upon restaurant proprietors.
The requirement to follow certain procedures in handling food in order to protect public hedth, does
not prevent a restaurant owner from earning alivelihood, but merely impaoses regulatory restrictions on
the method of doing so. In addition, the courts appear to hold consistently that the right to earn a
livelihood as st out in section 6 (2) (b) of the Canadian Charter of Rights and Freedoms must be
read in conjunction with s6 asawhole. Assuch, this does not guarantee aright to earn alivelihood
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except in the context of mobility rights.  Estey J., writing for the Supreme Court of Canadain Law
Society of Upper Canada v. Skapinker (1984), 9 D.L.R. (4™) 161 commented asfollows:

| conclude for these reasons, that para. (b) of s.6 does not establish a separate and distinct right
to work divorced from the mohility provisonsin which it isfound. The two rights (in paras. (@)
and (b)) both relate to movement into another province, either for taking up of resdence, or to
work without establishing residence.

With respect to section 7 of the Canadian Charter of Rights and Freedoms the only viable ground
upon which a chalenge to the By-Laws can rest is on the basis of an infringement againgt one's freedom
of liberty. However, the recent Supreme Court of Canada decision of Blencoe v. British Columbia
(Human Rights Commission) [2000], 2 S.C.R. 307 is highly ingtructive on this point. The court stated
asfollows

The liberty interest protected by s.7 of the Charter is no longer restricted to mere freedom from
physica restraint. Members of this court have found that "liberty” is engaged where date
compulsions or prohibitions affect important and fundamentd life choices... ... InB. (R) V.
Children's Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315 at para. 80, LaForest
J., with whom L' Heureux- Dubé Gonthier and McLachlin agreed ... liberty does not mean mere
freedom from physical redtraint. In afree and democratic society, the individua must be | eft
room for persond autonomy to live hisor her own life and to make decisons thet are of
fundamenta importance. ... Although an individua has the right to make fundamental persona
choices free from state interference, such persond autonomy is not synonymouswith
uncongtrained freedom. In the circumstances of this case, the Sate has not prevented the
respondent from making any "fundamenta persond choices'.

An anaogous argument can be made with respect to the By-Laws. The City of Ottawais not
proposing a blanket prohibition to take away the freedom of the individual smoker to pursue an interest,
it isamply regulating where the interest is dlowed to be pursued.

Another useful case which provides an andogous argument is Buhlers v. British Columbia
(Superintendent of Motor Vehicles) [1998], B.C.J. No. 495. Referring to American authorities, in the
context of a chalenge with respect to the right to drive, the Court noted as follows. ""Liberty" under the
Charter cannot be taken to create an absoluteright to drive. Age, infirmity and other impediments may
restrict the granting of drivers licences'.

Similarly, smply because oneis dlowed the freedom to choose whether or not to smoke, this does not
create an absolute right to smoke. There dready exists avast amount of tobacco regulation with
respect to age requirements to purchase tobacco products, and permissible areas designated as
smoking or nortsmoking. Additiona regulations, as awareness of the necessity for such regulations
increases, are unlikely to be treated by the courts as an infringement of a liberty protected by the
Canadian Charter of Rights and Freedoms.
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7. Did the City of Ottawa Act in Good Faith in Enacting the By-L aws?

Our Opinion: The City of Ottawa acted in good faith in enacting the By-L aws.

Some attacks upon the validity of municipa by-laws are based upon the municipality enacting such by-
laws in bad faith, thereby ether invadidating the by-law or entitling a chadlenger to a permanent injunction
prohibiting the municipdity from enforcing the by-law.

The nature of acdlaim againg the City of Ottawa aleging bad faith in the enactment of the By-Laws
would likely be framed in the context that there was no congtitutiond authority to pass the By-Laws,
that the City of Ottawa does not possess the necessary authority to enforce the By-Laws or that the
City of Ottawa has not followed proper procedure in enacting the By-Laws. The remedy which would
likely be sought in such a case would be a permanent injunction preventing the enforcement of the By-
Laws or adeclaration that the By-Laws are invdid.

Inthe decigon of Thirsty’s Bar and Grill v. Waterloo (Regional Municipality), (Tab 5 Case Book),
the dlam againg the municipdity aleged bad faith on the part of the municipdity in the enactment and
enforcement of a by-law to regulate smoking in public places. The judge inferred from the materids
before him that it was dleged that the municipality had failed to conduct itsdf with “procedurd fairness’,
and that this congtituted evidence of bad faith. In reaching its concluson the court found that there was
no evidence of bad faith on the part of the municipdity. Of specific import to the current Stuation in the
City of Ottawa, the Court commented as follows:

Itis | believe, trite law to observe that amunicipa council in making adecison of alegidative
nature as opposed to an adminigrative decision, is under no duty to act with procedurd fairness
inany event. Brown and Evans, inther Judicial Review of Administrative Action in Canada
(Toronto: Canvasback Publishing, 1998), state at page 7-21 to 7-23

“It is clearly established that in the absence of a statutory provision to the contrary, the
duty of fairness does not apply to the exercise of powers of alegidative nature.
Moreover, even where legidation expresdy requires a hearing to be held before a
particular power is exercised, the courts will not likely augment those procedures where
the power in question is of alegidative nature.”

Clearly, the by-law in this case is of generd gpplication. It impacts upon dl public places as
designated by the by-law, on the proprietors of those public places and on al patrons, smokers
and non-smokersdike. That its effect might prove to be negative with respect to some
establishments and some proprietors will only be known with the passage of time. However, it
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has long been recognized that the passage of any redtrictive by-law will have a negetive effect
upon some businesses or individuds. Thisredity is not determinative of the issue of whether the
conduct of the municipdity in enacting the by-law is legiddivein nature or determinative of the
degree the municipaity must act with “procedurd fairness’. Clearly in cases where a by-lawv
has adirect impact upon a specific individuad or business or avery smal number of individuds
or businesses, the obligation to act with procedurd fairness increases.

Theevidenceled in Thirsty' s Bar and Grill v. Waterloo (Regional Municipality) (Tab 5 Case Book)
demondrated that the municipality was specificaly authorized to pass the by-law pursuant to the
Municipal Act; while not legaly obligated to, the municipal coundil involved itsdlf in lengthy public
consultation and considered submissons from dl interested parties; and findly, the municipa council
consdered "expert evidence' with respect to the relevant issues.

Furthermore, while “good faith” was not directly a issue in the case of The Ontario Restaurant
Association et al. v. The Corporation of the City of Toronto, ( Tab 9 Case Book) the court , in
upholding the enactment of the by-law stated as follows:

In this case, there is no suggestion of bad faith. It isclear Council passed the by-law after
congderable debate and public discusson. The obvious intention of the by-law wasto dedl
with maiters of public hedth.

It is our understanding that the process of enactment of the By-Laws by the Council of the City of
Ottawa included the following:

@ an express recommendation of the Medica Officer of Hedlth for the City of Ottawa that
the By- Laws be enacted based upon public hedth issues rdating to illness caused by
secondhand smoke;

(b) public input provided to the Medica Officer of Hedlth in a series of public meetings held
throughout the City of Ottawa with regard to his recommendation,;

(© the public presentation of the Medica Officer of Hedlth's recommendation to the
Hedlth, Recreation and Socia Services Committee of the City of Ottawa, followed by a
public hearing held by the Committee a which in excess of one hundred public
presentations were made, including some by "expert” witnesses on the hedlth affect of
secondhand smoke;

(d) the unanimous vote of the members of the Hedlth, Recreation and Socid Services
Committee to recommend to City Council that the By-Laws be enacted;



19

June 26, 2001

(e amesting of the Council of the City of Ottawa a which the recommendation of the
Hedlth, Recreation and Socia Services Committee was received and discussed and the
draft By-Laws debated; and

® the unanimous vote of the members of the Council of the City of Ottawa enacting the
By-Laws.

Such an extengve public consultation by the Medica Officer of Health and by the Hedlth, Recresation
and Socid Services Committee of the City of Ottawa followed by a public debate by the Council of the
City of Ottawa and unanimous votes by the Committee and by City Council will make it very difficult to
attack the By-Laws on the basis that they were enacted in bad faith.

8. Aretheby-lawsin violation of the Ontario Human Rights Code?

Our Opinion: The By-Laws are not in violation of the Ontario Human Rights Code.

In the decison of The Ontario Restaurant Association et al. v. The Corporation of the City of
Toronto, (Tab 9 Case Book), the plaintiff raised the issue of whether the regulation of smoking in
restaurants and entertainment facilities was an infringement of the Ontario Human Rights Code. The
Court quickly concluded that there was no merit to this argument. The Court specifically stated as
follows:

The Courts have clearly indicated that a complainant under that Act must first exhaust all
procedures and remedies under that Act before turning to the courts... In this application, it is
conceded no procedures have been taken under the Ontario Human Rights Code. Applicants
counsel argued the matter might eventudly go to that tribuna and it would expedite matters to
dedl with it now. | rgect that argument.

Based on the conclusion above, it would appear that any court action tarted againgt the City of Ottawa
on the basisthat the By-Laws are in violation of the Ontario Human Rights Code could be quickly
quashed by indicating that the gppropriate level a which to make this claim is the Ontario Human Rights
Tribunal as opposed to the Courts.

Should the matter be pursued at the Ontario Human Rights Tribund, it islikely that the chalenge would
be basad on freedom from discrimination as set out in sections 1 and 5 of the Ontario Human Rights
Code which provide asfollows:

Section 1 1 provides:
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Every person has aright to equa trestment with respect to services, goods and facilities, without
discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex,
sexud orientation, age, marita satus, same-sex partnership status, family status or handicap.

Section 5 (1) provides:

Every person has aright to equa trestment with respect to employment without discrimination because
of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexud orientation, age,
record of offences, marita status, same-sex partnership status, family status or handicap.

It isclear, amilar to the Canadian Charter of Rights and Freedoms that the Ontario Human Rights
Code does not explicitly protect smokers as aclass.

We believe that achdlenge a the Ontario Human Rights Tribuna would face smilar pitfdlsto those
outlined above in repect of a chalenge pursuant to the Canadian Charter of Rights and Freedoms
It iswdll accepted in the case law (Quebec (Commission des droits de la personne & des droits de
lajeunesse) c. Montreal (Ville), [2000] 1 R.C.S. 665; British Columbia (Public Service Employee
Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3; Entrop v. Imperial Qil Ltd. (2000), 2
C.C.E.L. (3d) 19 (Ont. C.A.) that the interpretation of section 15 of the Canadian Charter of Rights
and Freedoms should inform the interpretation of human rights codes dl across Canada. As such, the
Ontario Human Rights Code must be interpreted in a manner consstent with the Canadian Charter
of Rights and Freedoms

We do note, however, that a British Columbia arbitrator recently ruled that nicotine addictionisa
disability which must be accommodated in the work force. In the decison of Cominco Ltd. v. United
Steelworkers of America, Local 9705 [2000] B.C.C.A.A.A. No. 62, the arbitrator ruled that nicotine
addiction is adisability under the British Columbia Human Rights Code (which prohibits discrimination
in employment on the basis of physical or mentd disability). At issue was whether or not an employer
could implement a completely smoke-free work area (including outdoors), thereby diminating the
possibility that heavily addicted smokers would be able to smoke at dl during an eight to twelve hour
shift. The employer argued that nicotine addiction was atemporary addiction which could be voluntarily
overcome and does not interfere with effective physical or psychologica functioning. The arbitrator
disagreed.

Nevertheless, and regardless of the direction that a sole British Columbia arbitrator has taken, it isour
opinion that the Human Rights Tribuna in Ontario will likely follow the direction that the Ontario courts
have taken and will adopt an interpretation in accordance with the Canadian Charter of Rights and
Freedoms
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We thought that it might be of assstance for us to expand upon the opinion you have requested to ded
with two additiona topics. We would expect that if the By-Laws are chalenged, the chalenge will
include an gpplication to Say the enforcement of the By-Laws while the court deds with the issue of the
vdidity of the By-Laws. Accordingly, we thought our views on a possible gpplication to stay
enforcement of the By-Laws might be of assstance to you. In addition, we thought that you might like
to have our opinion on the powers and authority of the Medica Officer of Hedlth to dedl with smoking
in public places and workplaces as a hedth hazard outsde of the By-Laws. Accordingly, we have st
out our views onthese topics aswell.

A. Application for a Stay of Enfor cement:

Our opinion: The City of Ottawa will be able to successfully oppose an application for a
stay pending the outcome of a hearing on the merits of the By-L aws,

It iswdl established in the case law that an gpplication to the courts for an interim injunction, in effect a
day, to restrain the City of Ottawa from taking steps to enforce the By-Laws pending the Court’s
disposition of an gpplication to quash the By-Laws must satisfy athree part test as set out by the
Supreme Court of Canadain RJIR-McDonald Inc. v. Canada (Attorney General), (1994) 111 D.L.R.
(4™ 385 (RIR McDonald). In this case, the applicants were requesting that the court dlay the legal
effect of regulations (concerning the advertisement of tobacco products and heath warnings which must
be placed on tobacco products) which had already been enacted, and to prevent public authorities from
enforcing them. Briefly Sated, thetest isasfollows

() there must be atriable issue;

(i) if theinjunction is not granted, irreparable harm must result to the applicants;
and

(i) the baance of inconvenience must favour the applicants.
All of the three above-noted criteriamust be present in order that an interim injunction be granted.

It islikely a court would hold thet the determination of a serious issue, such asthe vaidity of the By-
Laws meansthereisatriable issue.

However, in the mgority of cases, where “irreparable harm” amounts to smply a monetary amount
which can be settled by way of damages, the courts are reluctant to grant a stay.

Asthe court stated in RIR - McDonald Inc. v. Canada (Attorney General):
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“Irreparable refers to the nature of the harm suffered rather than its magnitude. 1t ispet harm
which ether cannot be quantified in monetary terms or which cannot be cured, usualy because
one party cannot collect damages from the other. Examples of the former include instances
where one party will be put out of business by the court’ s decison (R.L. Crain Inc. v. Hendry
(1988), 48 D.L.R. 228); where one party will suffer a permanent market loss or irrevocable
damage to its business reputation (American Cyanamid, supra); or where a permanent |oss of
natura resources will be the result when achdlenged activity is not enjoined (MacMillan
Bloedel Ltd. v. Mullin, [1985] 3 W.W.R. 577). The fact that one party may be impecunious
does not automaticaly determine the gpplication in favour of the other party who will not
ultimately be able to collect damages, dthough it may be ardevant consderation (Hubbard v.
Pitt, [1976] Q.B. 142 (C.A))).

The gpplicationin R.L. Crain Inc. v. Hendry referred to by the court in RIR - McDonald Inc. v.
Canada (Attorney General) wasby R.L. Crain Inc. for an interlocutory injunction to resirain Hendry
from breaching a non-competition clause. The court held that the applicant failed to meet each of the
elementsas st out in RIR - McDonald Inc. v. Canada (Attorney General). Specificaly, the court
noted as follows:

| am of the opinion that the loss suffered by the defendant in the event the injunction is granted is
far greater than the loss which will befdl Crain, if the injunction is not granted. If theinjunction
asked for was granted, the defendant would be deprived of her principa means of earning a
living as the areain which Crain seeks to redrict the defendant's activities is where the defendant
principaly makes her living.

There is afurther reason for not granting the injunction as Crain has not established that it would
suffer irreparable damage. The parties have by agreement fixed the damages for violation of the
clause at $300.00 per occurrence. If one congtrues the facts as revealing one breach (The
Saskatchewan Motor Club Contract) or five, there being no evidence of any possible breach
beyond that number, Crain has agreed that its damages would be somewhere between
($300.00) and ($1,500.00). Furthermore, the damages are easily calculable. In other words,
the loss Crain may suffer is reedily compensable through an award of damages.

It iswell accepted that the where the full recovery of harm can be undertaken by way of financia
damages, “irreparable harm” has not been established. If the arguments presented againgt the City of
Ottawa are restricted to an economic disadvantage which can later be overcome, it islikely that a
finding of irreparable harm will not result.

We are avare that higtoricaly both in the State of Cdiforniain the United States and in the Regiond
Municipdity of Waterloo following the enactment of smilar tobacco control measures there was, on
average, atemporary reduction in volume of sales of businesses affected lasting a matter of afew
months which reduction was then overcome with the long term result of there being an increase of sdes
for such businesses.  Accordingly, we believe that the evidence as to these experiences can
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demondrate that there would be no "irreparable harm” to those chalenging the By-Laws that could not
be compensated by damages. We believe that those chdlenging the By-Laws will have greet difficulty
in introducing evidence that they will be"put out of business' by the court not granting a say.

It should be noted that there is a connection between such an gpplication for an interim injunction and
the Canadian Charter of Rights and Freedoms. Thecourtin RIR - McDonald Inc. v. Canada
(Attorney General) held that where there is a breach of the Canadian Charter of Rights and
Freedoms or human rights violaions, regardiess of whether or not such breach can be assessed a
quantifiable sum in damages, it is gppropriate to assume that thereis "irreparable harm” and to grant a
Say. Because our opinion, asindicated in section 6 of this |etter above is that the By-Laws do not
infringe the Canadian Charter of Rights and Freedoms it is unlikely this condtitutional metter will be
successtully able to support an application for an interim injunction.

With respect to the third component of the test, the balance of convenience, the Supreme Court of
Canadain RIR - McDonald Inc. v. Canada (Attorney General) commented as follows:

The factors which must be consdered in assessing the “baance of convenience’” are numerous
and will vary in each individud case... The decison in Metropolitan Sores, supraat p. 349,
made clear that in dl condtitutionad cases the public interest isa* gpecid factor” which must be
considered in assessing where the balance of convenience lies and which must be * given the
weight it should carry”. Thiswas the approach properly followed by Blair J. of the Generd
Division of the Ontario Court in Ainsley Financial Corp. v. Ontario (Securities Commission)
(1993), 106 D.L.R. (4™ 507 at p. 530:

Interlocutory injunctions involving a challenge to the congtitutiond validity of legidation
or the authority of alaw enforcement agency stand on a different footing than ordinary
cases involving clams for such relief as between private litigants. The interests of the
public, which the agency is created to protect, must be taken into account and weighed
in the balance, dong with the interests of private litigants.

The ggnificant hedlth issues involved in tobacco control are such that the interests of the public will likely
be given avery heavy weight by the courts in assessing the "baance of convenience”.

Inany event, the balance of convenience clearly favours the City of Ottawa. The City has hired
additiond by-law enforcement officers, including a supervisory officer, to enforce the By-Laws.

All by-law enforcement officers have received specid training. The City has liaised with the police to
ensure ad in enforcing compliance. The City has dlowed in excess of atwo month period from the
May 9, 2001 enactment of the By-Laws to the effective date, August 1, 2001, to educate the
population in respect of the coming controls.
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It isinteresting to note thet, as far as we can determine, an interim injunction gpplication with repect to
the enforcement of anew municipa non-smoking by-law has not been attempted in other challengesto
municipa non-smoking by-laws.

B. Medical Officer of Health Authority Under theHealth Protection and
Promotion of Safety Act:

Our Opinion: The Medical Officer of Health hasthe authority to issue an order which
could effectively achieve the same outcome asthe By-L aws.

Pursuant to section 13 of the Health Protection and Promotion Act, the Chief Medicd Officer of
Hedth or a public health inspector may require a person to take or to refrain from taking any action that
is specified in an order in respect of a hedth hazard. An order to such an effect may be made where he
or sheisof the opinion, upon reasonable and probable grounds,

(d) that a hedth hazard exigsin the hedlth unit served by him or her; and

(b) that the requirements specified in the order are necessary in order to decrease the effect of
or to eliminate the hedth hazard.

A Medica Officer of Health has reasonable and probable grounds to make an order that diminates the
hedlth risk of secondhand smoke. A Medica Officer of Hedlth can rely on Protection from Second-
Hand Tobacco Smoke in Ontario: A review of the evidence regarding best practices, (Toronto: A
report of the Ontario Tobacco Research Unit, University of Toronto, May, 2001) which states as
follows

Regulations under the Ontario Occupational Health and Safety Act list unknown toxic agents
for which exposure va ues have not been established and to which any exposure should be
avoided. Seven of these toxic agents are known to be in the Sde stream smoke emitted from at
least 33 of the leading brands of cigarettes available for sale in Canada.

Pursuant to subsection 13(4), of the Health Protection and Promotion Act an order may include, but
isnot limited to the following:

(8 requiring the vacating of premises,

(b) requiring the owner or occupier of premises to close the premises or a specific part of the
premises,

(©) requiring the placarding of premisesto give notice of an order requiring the closing of the
premises,
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(d) requiring the doing of work specified in the order in, on or about premises specified in the
order;

() requiring the remova of anything that the order statesis a hedlth hazard from the premises or
the environs of the premises specified in the order;

() requiring the deaning or disinfecting, or both, of the premises or the thing specified in the
order;

(9) requiring the destruction of the matter or thing specified in the order;

(h) prohibiting or regulating the manufacturing, processing, preparation, storage,
handling, display, transportation, sale, offering for sde or digtribution of any food or thing; and

(i) prohibiting or regulating the use of any premises or thing.

Basad upon the legidation, it would appear that aMedicd Officer of Hedlth has the authority, pursuant
to the Health Protection and Promotion Act, to make and enforce an order which could effectively
achieve the same effect asthe By-Laws. Asfar aswe are aware, there has been no judicia
interpretation or application of the above noted provisons of the Health Protection and Promotion
Act, and we are unaware of any Medica Officer of Health who has used the above noted sections for
such apurpose. However, aMedical Officer of Health could ensure non-smoking compliance, by usng
subsections 13(4)(a) and (i) to order premises that alow smoking to be vacated and closed - adragtic
but authorized order.

Conclusion:
Thefollowingisa summary of our opinion.

If the City of Ottawa Non-Smoking By-L aws ar e legally challenged, and if the City contests
such achallengein a proper manner and utilizes proper legal concepts relying on known legal
authorities, the courtswill reg ect such a challenge.

The City of Ottawa hasthe authority pursuant to theMunicipal Act to enact the By-Laws.
The By-Laws are not so vague, uncertain or ambiguous that a court would hold that they are
invalid and unenforceable. The definition of " public places’ in By-Law 2001-148 is properly
authorized pursuant to theMunicipal Act. TheMunicipal Act allowsthe City of Ottawa to
delegate enfor cement of the By-L awsto an employer of a workplace and to an owner or
occupier of apublic place. Thereisno liability by the City of Ottawa for any economic lossto
businesses caused by the By-Laws. The By-Lawsdo not infringe the Canadian Charter of
Rightsand Freedoms. The City of Ottawa acted in good faith in enacting the By-Laws. The
By-Lawsdo not infringe the Ontario Human Rights Code.
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If thereisan application for an interim injunction to stay the enforcement of the By-Laws
pending the outcome of a challenge to the By-L aws, the City of Ottawa, if it opposes such an
application and does so using proper principlesof law and judicial precedent will be successful
in preventing the issuance of such an interim injunction.

In any event, even without the existence of the By-L aws, the M edical Officer of Health has,
statutory authority to make ordersthat will achieve the same result as compliance with the
By-Laws.

Should you have any questions that are not answered by this |etter or questions arisng out of this letter,
we would be pleased to discuss them with you.  Asindicated in this letter, should an attack againgt the
By-Laws be commenced we would like the opportunity to review the form of that attack in order to
determine whether this opinion coversdl of the grounds of chalenge to the By-Laws.

Yoursvery truly,

David H. Hill
3gd/End.



