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Court File No. 97-CT-017773

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

LJUBISA SPASIC, AS ESTATE TRUSTEE OF
THE ESTATE OF MIRJANA SPASIC

Plaintiff
- and —
IMPERIAL TOBACCO LIMITED, and
ROTHMANS, BENSON & HEDGES INC.
Defendants
STATEMENT OF DEFENCE
OF THE DEFENDANT IMPERIAL TOBACCO CANADA LIMITED

1. The defendant, Imperial Tobacco Limited now Imperial Tobacco Canada Limited

(“ITCL”), admits the allegations confained in the first sentence of paragraph 3 and in the first

sentence of paragraph 4 of the Fresh as Amended Statement of Claim {the *Claim™).

2. ITCL has no knowledge of the allegations contained in paragraphs 2 and in the

balance of paragraph 4 of the Claim.

3. Unless otherwise specifically admitted, ITCL specifically denies all other

allegations contained in the Claim.

4, With respect to the balance of paragraph 3 of the Claim, ITCL specifically denies
those allegations and states that those allegations are in any event irrelevant and immaterizl to

any of the claims made by the plaintiff.
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THE PLAINTIFF
s. The plaintiff began smoking cigarettes at the age of 13 in Yugoslavia and smoked

Yugoslavian cigarettes regularly for 15 years until she came to Canada in 1975 at the age of 26.

6. ITCL denies that the plaintiff’s medical condition was caused by smoking ITCL’s
cigarettes. Moreover, ITCL specifically denies that the plaintiff’s medical condition was caused

by any negligent or wrongful acts of TTCL.

7. In the altemnative, the plaintiff was well aware at all relevant times of the health
risks associated with smoking and in particular at all times before she began smoking ITCL’s
products she was aware of and understood the health wamings which appeared on every

package of ITCL cigarettes which she purchased or consumed.

8. ITCL denies that the plaintiff was addicted to or dependent on cigarettes and
states that the plaintiff could have quit smoking if she chose to do so. In the alternative, any
dependence by the plaintiff on smoking was created prior to her coming to Canada and was not

caused in any way by the actions of ITCL.

9. With respect to paragraph 7(e) of the Claim, ITCL specifically denies that the
plaintiff was not aware of, did not understand, was confused about or was likely not to appreciate
the nature, gravity and the extent of the health risks of cigarette smoking, including nicotine
addiction. Before the plaintiff ever smoked cigarettes distributed by ITCL, she already believed
that cigareties were “dangerous and poisonous” and she also believed that smoking was

addictive.

10. Notwithstanding all of this awareness the plaintiff chose to smoke of her own free

will. ITCL pleads and relies upon the doctrine of volenti non fit injuria.

FICE:145653.2 200364250845
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H. Furthermore, the plaintiff did not purchase and consume cigarettes merely as a
device for the delivery of nicotine. The plaintiff chose to smoke and continued to smoke for a
variety of personal reasons including, for relaxation, to relieve stress and because she enjoyed
smoking none of which had anything to do with any statements, communications, advertising or

any other actions of ITCL.

ITCL’S PRODUCTS
12. ITCL distributes cigarettes in Canada containing tobacco leaves. Nicotine is 2
naturally occurring substance in the tobacco leaf. Cigarettes are a legal product that have been

manufactured for decades and sold in every country of the world.

13. By law, the average nicotine and “tar” yields of all cigarettes distributed by ITCL,
measured and reported as specifically prescribed by the regulations pursuant to the Toba{.;ca Act,
8.C. 1997 ¢. 13 or by predecessor requirements (“the Tobacco Statutes”), are clearly marked on
every cigarette package. Nicotine is a naturally occurring substance in tobaceo leaves. “Tar” is
the name given to a combination of substances produced by the combustion of cigarettes. At all
times, ITCL complied with the applicable legislative requirements relating to the measurement
and disclosure of nicotine and “tar” yields on cigarette packages. Furthermore, ITCL at all times
has complied with government regulations requiring regular reporting to government of “tar” and

nicotine yields and product additives.

4. With respect to paragraph 7(k) of the Claim, ITCL specifically denies that it has
ever artificially raised the nicotine level in its cigarettes to a level higher than that naturally
occurring in the tobacco plant. In fact, theéaverage nicotine yield of the cigarettes marketed by

ITCL has been dramatically reduced over the past twenty vears.

FI'CL:145653.2 200304250845
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15. None of the patents held by ITCL relates to the artificial alteration of nicotine
levels in the cigarette.
16. With respect to paragraphs 7(f), 7(g), 7(n) and 16(b) of the Claim, some of

ITCL’s products are described as “light”, “mild” or “ultra mild” because their average nicotine
and “tar” yields, as measured by the requirements of the Tobacco Statutes, are lower than
corresponding ITCL “regular” products. 1TCL has never promoted these products as safer or as
mesns to successfully quit smoking. ITCL denies that these products pose added dangers to
consumers. These products were developed partly as a result of impetus from the Federal

government to do so.

ADVERTISING AND MARKETING ACTIVITIES OF ITCL

17. ITCL’s marketing and ?dvertising activities have been designed only to maintain

or increase ITCL’s market share by séeking to persuade existing smokers of ITCL’s brands not

to switch to competitors’ brands and by offering brands attractive to smokers of ITCL’s

competitors’ brands. Furthermore, be;tween 1989 and 1995, and again after 1997, ITCL was

prevented from advertising its product.l? by the provisions of the Tobacco Statutes, with which it
|

complied at all times.

18. ITCL denies that it engaged at any material time in labelling, promotional or
public advocacy activity that reassurqd the plaintiff that it was safe or socially acceptable o
|

smoke, or that conveyed any of the maiz;ters listed in paragraph 7(0) of the Claim.

19. In any event, at no time did any of ITCL’s marketing activities impact the

plaintiff’s decision to smoke or continue to smoke. The plaintiff began smoking before she came

TPCL:b45653.2 200304250845
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to Canada and continued to smoke purely as a result of her own desire. At no time did the

plaintiff rely on any actions or statements of ITCL in making these decisions.

DUTY TO WARN
20, ITCL denies that it at any time misinformed the public in general and the plaintiff
in particular about any research regarding the nature or effects of cigarette smoking or of

nicotine,

21. ITCL also states that it had no duty or obligation to the plaintiff or other
consumers, nor has it breached any duty to wam, with respect to the design, manufacture and

marketing of its products.

22, Between 1972 and 19?5, Health and Welfare Canada required ITCL to place
health messages on its products. Iﬁ-‘mthennore, from 1989 forward the Tobacco Statutes
expressly prohibited ITCL from inciuding any messages on its products other than those
specifically prescribed. At all times ITCIL. complied with the provisions of the Tobacco Statutes
and between January 1, 1996 and April, 1997, it complied with a Voluntary Code relating o

branded advertising self-imposed by Canadian manufacturers of tobacco.

23, Since 1975 when the plaintiff began to consume ITCL’s products, in addition to
the prominent health message contained on ITCL’s products and in its advertisements, there has
been an abundance of published studies, media stories and information disseminated to the
general public and otherwise in the public domain, which informs of the potential health

consequences associated with smoking and nicotine “addiction”.

ITCL:-1456332 200304250845
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24, The plaintiff herself saw a waming on every single package of cigarettes she
bought in Canada and understood the waming to mean that cigarette smoking was dangerous to

her health.

25. ITCL specifically denies that it failed to warn adequately of the risks allegedly
associated with smoking and states that any inadequacy since 1972, which is not admitted but
denied, is wholly attributable to the requirements imposed by the Tobacco Statutes as described

in paragraphs 13 and 22 above.

26, Furthermore, the plaintiff was adequately warned or otherwise made aware of the
risks associated with smoking. As stated in paragraphs 7 and 9 above, the plaintiff herself was
aware of the health issues and addiction issues concerning smoking when she made the personal
decision to start smoking and fo continue to smoke ITCL’s products. Therefore, any such risks

were, or should have been, contemplated by the plaintiff.

27. In addition, the plaintiff voluntarily assumed any health risks associated with
smoking when she¢ voluntarily chose to smoke and to continue to smoke when she was aware, or
ought to have been aware, of the alleged health risks as a result of the wamings and other

publicly available information described in paragraph 23 above.

28, In any event, any further or additional warnings would have had no impact on the

plaintiff.

NEGLIGENT MISREPRESENTATION AND DECEIT ALLEGATIONS

29, ITCL denies that it misrepresented its products, either intentionally or
unintentionally, in any manner whatsoever and specifically denies making any of the
misrepresentations alleged in pamgraph 9 of the Claim.

FICL148653.2 200304250845
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30. Furthermore, ITCL relies on the provisions of the Tobacco Statutes and Health
and Welfare Canada’s measurement and reporting requirements for nicotine and “tar™ yields for

its products, as more fully described in paragraph 13 above,

31. ITCL specifically denies that the plaintiff relied on any alleged representations or
omissions made by ITCL and further denies that the plaintiff as a result of any representations or
omissions was induced to consume ITCL’s products, or that the plaintiff thereby became
“addicted” to ITCL’s products or thereby suffered serious medical consequences. ITCL states
that the plaintiff started to smoke and continued to smoke for her own personal reasons, having

nothing to do with any actions of ITCL. |

PRODUCTS LIABILITY
32. ITCL specifically denies that it has manufactured, designed, sold or distributed
defective products. ITCL further denjes that its products are inherently dangerous, dangerously

defective or otherwise defective.

33. Furthermore, ITCL denies that it is strictly liable in law for any defects in its

products, the existence of which is denied.

34. In any event, ITCL did not breach any duty to warn of any potential dangers, the
i
|
existence of which is denied, by virtue of the health messages and “tar” and nicotine yields
which are clearly marked on all of its cigarette packages as more fully explained in paragraphs

13 and 22 above.

35. In addition, the plaintiff was] or ought to have been aware, of the alleged dangers
of smoking as a result of the wamings and ?ther information otherwise available to the public as

explained in paragraph 23 above.

ITL:145653.7 200304250845
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BREACHES OF EXPRESS AND IMPLIED WARRANTIES

36. ITCL specifically denies owing any obligations to the plaintiff by virtue of any
warranty or condition of merchantability or fitness implied under the Sale of Goods Act. Any
obligations by virtue of any implied warranties or conditions, the existence of which are
specifically denied, would be owed by the retailers of ITCL’s products who actually sold them to

the plaintiff. ITCL did not retail or otherwise sell any of its products to the plaintiff.

37. In any event, at all times, all the ITCL products distributed by ITCL and

consumed by the plaintiff were and are merchantable and fit for the purpose for which they were

intended.
CONSPIRACY ALLEGATIONS
38. ITCL specifically denies at any time conspiring with other persons to injure the

plaintiff or for any illicit or actionable purpose, or for any of the purposes alleged in the Claim.

39. ITCL denies that it has been guilty of the acts complained of or of any wrongful

act towards the plaintiff, as alleged or a{t all, or in any circumstances rendering ITCL liable.

SPOLIATION
40. ITCL denies that it owed any duty to the plaintiff to preserve or retain documents
or other evidence relative to the plaintifi’s claim as alleged. In the alternative, if any such duty

existed, ITCL denies it breached such duty.

41. ITCL states that any destruction or loss of documentary or other information
which may have occurred in the ordinary course of business or as & result of the operation of

document retention policies prior to the commencement of this litigation has not in any way

ITCL:145653.2 200304250845



01-MAY-03 01:2ZPM  FROM-OSLER HOSKIN HARCOURT T-898 P.11/13  F-587

Q.

preveated the plaintiff from properly and ﬁﬁly investigating the facts relevant to the causes of

action set out elsewhere in the Claim nor was it intended to do so.

42, In any event, ITCL denies that it was, at any time prior to the Claim in this action
being served upon ITCL, under any duty to maintain documents or other information which

might be relevant to the plaintiff’s claim against ITCL..

43, In the alternative, ITCL denies that the plaintiff is entitled to any relief, even if all
of the facts alleged in paragraphs 8 to 15 of the Claim are proven. ITCL denies that the claim for

spoliation gives rise to a cause of action known at law.

DAMAGES

44. ITCL specifically denies that the plaintiff suffered damages as a result of its
conduct. In the alternative, if the plaintiff suffered damages she breached her duty to mitigate

her damages by, among other things, refusing to quit smoking.

45. In the alternative, the damages claimed by the plaintiff are excessive, remote and

not otherwise recoverable at law.

46. Furthermore, ITCL states that all of the causes of action asserted by the plaintiff

are statute-barred by the applicable limitation period.

ITC1:145653.2 200304250845
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47. ITCL therefore, requests that this action be dismissed with costs,
May 1, 2003 OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place

Toronto, Ontario, Canada M5X 1B8

Lyndon A.J. Barnes LSUC#13350D
Tek: (416) 862-6679

Deborsh Glendinning LSUCH: 31070N
Tel: (416) 862-4714
Fax: (416) 862-6666

Solicitors for the Defendant,
Imperial Tobacco Canada Limited

T0: SOMMERS & ROTH
Barristers and Solicitors
268 Avenue Road
Toronto Onterio M4V 2G7

Andreas Seibert
Robert 8. Hart

{416) 961-1212
{416) 961-2827 (fax)

Solicitors for the Plaintiff

AND GOWLING LAFLEUR HENDERSON
TO: Suite 4900, P.O. Box 438

Commerce Court West

Station Commerce Court

Toronto, ON MSL 113

Steven Sofer LSUCH: 27110G
Tel: (416) 369-7240

Michael 8. F. Watson LSUC#: 179961

Tel: (416) 369-7245
Fax: (416) 369-7250

Solicitors for the Defendant,
Rothmans, Benson & Hedges Inc.
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IMPERIAL TOBACCO CANADA

IMPERIAL TOBACCOD
CANADA

Attention News Editors/Health Reporters:

Imperial Tobacco Canada - Light and Mild Descriptors - Anti-Tobacco Lobby
Disregards Facts

OTTAWA, June 16 /CNW Telbec/ -Imperial Tobacco Canada today stated it was
perplexed at the latest allegations put forward by the anti-tobacco lobby
during a press conference held this morning in Ottawa.

The anti-tobaccoe lobby is playing a dangercus game by ailleging a consumer
fraud when Health Canada's own scientists have expressed scepticism about
removing "light" and "mild" descriptors from cicarettes,

"The Canadian federal government encouraged Canadian tobacco
manufacturers to develop, manufacture, sell and promote low-tar clgarettes in
Canada, " said Christina Dona, Imperial Tobacco Canada's Manager of Media
Relatiocns.

"The federal government, on its Web site, still tells Canadians that 1if
they cannot guit smoking that switching to a lower tar cigarette may reduce
the risk of lung cancer,” she said. The Health Canada guote includes a
footnote to a medical study, and specifically states:

"Although switching from nonfilter teo filter or from high- to low-tar
cigarettes may slightly reduce lung cancer risk, the greatest
reduction of risk comes from guitting smoking.”

"The best advice for people concerned with the health risks of smoking is
to quit", added Ms. Dona.

This guote can be found in the "Diseasesg and Conditions"™ sectiocn about
cancer, specifically "Lung Cancer in Canada" (June 1938), or:

http://www.h0wsc.gc.ca/pphb~dgspsp/publicat/updates/lung—98me.btml

"Continuing to perpetuate the myth of a 'consumer fraud' only ignores the
historical Canadian reality, and the active role of the federal government in
the develicpment of these preducts,” said Donald McCarty, Vice-President, Law,
a2t Imperial Tobacco Canada.

"We consider that these allegations are unfounded and frivolous," szid
McCarty. Imperial Tobacco Canada pledged full co-cperation with the
Competition Bureau's investigatlon and expressed confidence in the outcome.

Imperial Tobacco Canada’s position on descriptors is outlined in the
company's "Light and Mild" brief to the federal government. It can be found on



Imperial Tobacco Canada - Light and Mild Descriptors - Anti-Tobacco Lobby Disregards Facts

the company's Web site at www.imperialtobacceocanada.com in the Newsroom
section.

M3O.*
For further information: Christina Dong, Manager, Media Relations,

Imperial Tobacco Canada, Cell: (514} 704-8717; Yves-Thomas Dorval, Division
Head, Public Affairs, Imperial Tobacco Canada, Tel: (514) 932-6161, ext. 2113

IMPERIAL TOBACCO CANADA a 25 communiqués dans cette base de données.
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