Dat e of Rel ease: March 22, 1993 VANCOWER REGQ STRY
NO  C883254

I N THE SUPREME COURT OF BRI TI SH COLUMBI A

BETWEEN: )
ROGER PERRON 3
PLAI NTI FF g REASONS FOR JUDGVENT OF THE
AND: g HONOURABLE MR JUSTI CE COOPER
R J. R MACDONALD I NC. g
DEFENDANT g
R V. Stanton, Esq. counsel for the Plaintiff
J M Gles, QC and
J. H Angus, Esq. counsel for the Defendant
Dat es and Pl ace of Hearing: February 8, 9 and 10, 1993 at

Vancouver, B.C.

This is the initial trial on the threshold issue of whether
the plaintiff's actionis statute-barred by tine limtation. That
i ssue includes a determ nati on of whether the appropriate lawto be
applied is that of the Northwest Territories or of British

Col unbi a.

THE FACTS

The plaintiff's evidence, which is not denied, is that he was
born in Geraldton, Ontario in 1952. He began snoking "Export"
cigarettes, the defendant's product at age 12 or 13. He arrived in
Vancouver, B.C. in 1969 where he lived a panhandling style of life

and spent sonme tinme in prison. In 1972 he noved to W nni peg where
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he remained until 1975. He then went to Yellowknife in the
Nort hwest Territories where he lived from 1976 until 1983. He
noved to Vancouver in 1983 and has resided there since. (See

D scovery - March 25, 1991 Q 781 - 791).

While residing in Yellowknife, the plaintiff was enployed in
the construction industry as a truck driver and in various other
jobs. He entered into a conmon | aw rel ati onship and fathered a son

t hrough that rel ationship.

In October, 1980 the plaintiff's right leg was renoved in a
hospital in Ednonton. An autopsy of the linb led to a diagnosis of
the plaintiff's condition as Buerger's Disease (Thronboangiitis
Qoliterans). The plaintiff was inforned of the diagnosis and
warned that he nust quit snoking. He returned to his job in
Yel | onknife, and despite the warnings, continued to snoke
cigarettes. Hi s drinking problenms worsened and his common | aw wi fe

left himduring this period.

In October, 1982 the plaintiff had the | eft second toe on his
| eft foot anputated in the Yell owknife hospital, again due to the
effects of Buerger's Disease, and the left leg anputated in
Uni versity of Al berta Hospital in Ednonton in January, 1983 due to

the continuing effects of that disease.

Fol | ow ng t he anputation of his second | eg the plaintiff noved
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to Vancouver with his son. He continued to snoke the defendant's
cigarettes for several nonths but in Cctober, 1983 he ceased
snoking entirely. H's physical health has greatly inproved since

t hen.

After the loss of his second leg, the plaintiff was unable to
wal k or operate machines. He undertook no retraining. He paid no
heed to the warnings from his nedical doctors to not snoke as he
didn't believe snoking coul d cause nmuch harm He was then referred
to an acupuncturi st and becanme involved in a co-op housing project

whi ch helped to turn his life around.

The plaintiff has received a nunber of social assistance
benefits from sources within the Northwest Territories including
medi cal benefits, |legal aid, vocational rehabilitation, and short

and long termdisability benefits.

I n Novenber, 1983 the plaintiff consulted a | awer regarding
aclaimfor long termdisability benefits froma forner enpl oyer in
the Northwest Territories. This claimwas settled in May, 1984 by

a |l unp sumpaynent of $20, 000. 00 and nont hly paynments of $1, 400. 00.

In the Spring or Summer of 1987 the plaintiff consulted a
| awyer with respect to pursuing an action against the defendant.
In the course of these interviews his |awer told himthat tobacco

conpanies knew or ought to have known that snoking was a
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contributing factor in the developnment of thronboangiitis
obliterans and they owed hima duty to warn him The plaintiff
said that no action was started until 1988 because no cases had
been won agai nst tobacco conpani es until then and he didn't know he

could sue them Following a jury verdict in G ppolone v. The

Ligget Goup inthe United States in June, 1988, his | awyer advi sed

that he had a reasonabl e prospect of success. The plaintiff then
| aunched this action in negligence for breach of an all eged duty to

warn the plaintiff.

The defendant is a Canadian registered conpany that trades
inter-provincially. 1t has nmaintained offices both wthin B.C and
the Northwest Territories and has been resident for the purpose of
doing business within both jurisdictions from 1980 onward. A
letter from the defendant's solicitor dated February 2, 1993
addressed to the plaintiff's solicitor indicated that both parties
admtted that the defendant was resident for the purpose of doing
busi ness in both jurisdictions. No other position appears to have
been taken by the plaintiff by correspondence or at trial and |

therefore take it that that fact is admtted.

The plaintiff says he was unable to stop snoking even after
the loss of his second leg in January, 1983 as he was so heavily
addi cted to snoking and despite the urging of his doctor. It is
his opinion that doctors instruct patients to stop snoking as a

general precaution for many conditions but the rel ationshi p between
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t hronmboangiitis obliterans was never explained to himand he did
not learn of it until his own research revealed it in the Fall of
1983. The nunerous references in the nedical records as to the
concern of the doctors over the plaintiff's snmoking and the
consequent future exacerbation of his condition, in conjunction
wi th the warnings of his doctor, |eads to a concl usion on a bal ance
of probabilities that the plaintiff was so inforned of the

rel ati onship but elected to disregard it, and I so find.

THE | SSUES
To resolve the threshold issue | propose to address the
foll owi ng questi ons:
A Where did the plaintiff's cause of action

occur ?

B. What is the proper law of the tort, that of
the forumor that of the foreign jurisdiction?

C. If the proper law of the tort is that of the
Nort hwest Territories, is the Limtation of
Actions Ordinance, R ONWT. 1974 Cc. L-6
(nowthe Limtation of Actions Act, RS.NWT.
1988 c. L-8) procedural or substantive in
nat ur e?

D. What is the appropriate [imtation period for
this action under the applicable | aw?

E. When does the limtation period begin to run
on the cause of action under the applicable
| aw? That is, does the statutory postponenent
provided by S. 6(3)(a) of the Limtation Act
RS BC 1979 c¢. 236 or the comon |aw
‘discoverability test' apply?
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A. Pl ace where the cause of action occurred.

The plaintiff's position is that the defendant breached its
duty to the plaintiff to warn himof the addictive products which
it produced and marketed nationally. The plaintiff says that the
breach was a continuing one that arose whenever the plaintiff
pur chased and consuned the defendant's product even follow ng the
anputation of his linbs. The plaintiff therefore says that the
defendant's breach of duty continued so long as the plaintiff
purchased its product and this continued in British Colunbia until
Oct ober, 1983 and therefore British Colunbia law is the correct

choi ce of | aw.

The defendant argues that if there was a tort it occurred
within the Northwest Territories where the plaintiff made his hone
from1976 to 1983, where he was told for the first tinme that he had
Buerger's di sease and suffered the [ oss of |inbs which gave rise to

this action.

In Moran v. Pyle National (Canada) Ltd. (1973), 43 D.L.R (3d)

293 the Suprenme Court of Canada addressed the i ssue of the situs of
a tort where an allegedly negligent defendant was involved in the
manufacture and inter-provincial distribution of a product. The
plaintiff was injured in Saskatchewan while using the defendant's
product whi ch was manufactured in Ontario. At P. 250-1 D ckson, J.
in applying a "real and substantial connection" test said:

"Applying this test to a case of careless
manufacture, the followng rule can be
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f ormul at ed: where a foreign defendant

carel essly manufactures a product in a foreign

jurisdiction which enters into the norma

channels of trade and he knows or ought to

know both that as a result of his carel essness

a consunmer may well be injured and it is

reasonably foreseeable that the product would

be used or consuned where the plaintiff used

or consuned it, then the forum in which the

plaintiff suffered damage is entitled to

exercise jurisdiction over that foreign

def endant . "

In my viewthe words "failure to warn" may be substituted for

t he words "carel ess manufacture” and i n such case the sane rul e may

be applied in the case at bar in determning the situs of the tort.

Wi | e Moran does not consider the question of the applicable
law, it does address the jurisdictional issue. Appl ying the
substanti al connection test here | eads to the necessary finding in
ny view that the alleged tort occurred in the Northwest
Territories. The plaintiff was resident in, used the defendant's
product, and suffered his injuries there. VWiile the plaintiff
argues that this is not a case of a single event but rather one of
an ongoing series of breaches, the facts establish that the
plaintiff's use of the defendant's product both before, during, and
after the injuries leading to the | aunching of the cause of action
occurred within the Northwest Territories. Support for the
proposition that the cause of action for failure to warn may ari se
in the place where the defective product is purchased is found in

Distillers Co. (Biochemcals) Ltd. v. Thonpson [1971] A C. 458

(P.C). In that case an English conpany failed to warn the
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plaintiff's nmother of the dangers of taking their drug containing
t hal i dom de. She purchased the drug in New South Wl es. The
Judicial Conmittee ruled that the plaintiff's cause of action arose

within the jurisdiction.

In the case at bar, the only connection with B.C. involves the
plaintiff's residence in the province but this occurred sone tine
prior to and following his injuries. The significant inprovenent
in the plaintiff's health followng his nove to British Colunbia
supports the proposition that this province is not the situs of the

tort.

Wil e there may be sone nerit to the plaintiff's argunent that
his cause of action continued into British Colunmbia until he
finally ceased snoking in Cctober, 1983, it would be difficult to
calculate or even show any actual injury from each individual
breach or a conbination of such breaches after he entered the
provi nce. The substance of the plaintiff's claimis that the
def endant's accunul at ed breaches over the years led to his injuries
and | oss. On the evidence, the vast majority of those alleged
breaches and the resulting injury occurred within the Northwest

Territories and not within British Col unhi a.

In Hansen v. D Appolonia No. 221068, Nel son Registry (August

24, 1992) where a plaintiff clainmed damges for negligently

prescribing valiumover a great nunber of years and for failing to
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warn her of the dangers of the drug, Selbie, J. held that the cause
of action occurred when the addiction arose and when the plaintiff
had knowl edge of the resultant danage to her person. He rejected
t he notion that a new cause of action arose with each prescription

which he held flewin the face of Section 6 of the Limtation Act.

For the foregoing reasons therefore | find that the situs of
the plaintiff's action hereis the Northwest Territories and it did

not arise in British Col unbi a.

B. Proper Law of the Tort

The next question is what is the proper law to apply to the
plaintiff's cause of action? It is not disputed that the
plaintiff's action was properly launched in British Col unbia but it
is the application of the proper lawto the alleged tort that nust
be resol ved. However, even if the law of the foreign jurisdiction
is deemed to be the proper law of the tort, the forumwll only
apply foreign "substantive" law and never "procedural" |aw

Therefore, if the Northwest Territories' Limtation of Action

O dinance is nerely procedural, then under conflict of law rules

the B.C. Limtation Act woul d apply.

In Tolof son v. Jensen (1992) 65 B.C.L.R (2d) 114 the British

Col unmbi a Court of Appeal dealt with what a plaintiff nust neet in
order to bring suit on a tort conmtted in a foreign jurisdiction

as | have found to be the case here. The court referred to the
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rule laid down in Phillips v. Eyre [1970] L.R 6 QB.1 (Ex.Ch.) at

p. 28:

"As a general rule, in order to found a suit
in England for a wong alleged to have been
conmtted abroad, two conditions nust be
fulfilled. First, the wong nust be of such a
character that it would have been actionable
if coomtted in England, . . . Secondly, the
act nust not have been justifiable by the | aw
of the place where it was done."

In Machado v. Fontes [1987] 2 QB. 231 the English Court of

Appeal held that the second condition in the Phillips' rule could
be interpreted to include acts that are "not innocent” under the

foreign | aw

The reasoning in Machado was adopted by the Supreme Court of

Canada in MlLean v. Pettigrew [1945] 2 D.L.R 65 where an action

was commenced in Quebec as a result of a notor vehicle accident
that occurred in Ontario. Both plaintiff and defendant resided in
Quebec. Although no civil action could be cormenced in Ontario the
defendant was found to be quasi-crimnally liable there. The
Suprenme Court of Canada held that if the action was "puni shable" in
Ontari o, the second branch of the Phillips rule was net and t he | aw

of the forumwould be the proper law of the tort.

The House of Lords in Chaplin v. Boys [1969] 2 All E.R 1085

rejected the second test in Phillips and Mchado and Lord
W berforce then said at p. 1102:

"I would, therefore, restate the basic rul e of
English law with regard to foreign torts as
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requiring actionability as a tort according to
English law, subject to the condition that
civil liability in respect of the relevant
cl ai m exi sts between the actual parties under
the |aw of the foreign country where the act
was done."

The Suprene Court of Canada has not considered the i ssue since

McLean but the Ontario Court of Appeal has distingui shed McLean on

its facts in Gines v. Coutier (1989) 69 OR (2d) 641 as a case
in which neither of the parties lived in the foreign jurisdiction
where the accident occurred and which exenpted the defendant from
ltability. In Gines the traffic accident occurred in Quebec and
t he defendant resided in Quebec. The plaintiff resided in Ontario
and the action was commenced there. The defendant was crimnally
liable in Quebec and the action was barred there as the plaintiff
had recei ved conpensation there. The Court of Appeal held that the
| aw of Quebec and not the law of the forum was the proper |aw of
the tort and that to apply the forumlaw wuld allow the plaintiff
doubl e recovery. It was a further finding that to allow the use of
Ontario | awwoul d def eat the reasonabl e expectati ons of the parties
t hat Quebec | aw woul d apply to a Quebec acci dent caused by a Quebec

resi dent.

Ginmes was followed in Prefontaine v. Frizzle (1990), 71 OR

(2d) 385 where again the accident occurred in Quebec, the
plaintiffs were nostly resident in Quebec, and the tort was
commtted by an Ontario resident. Giffiths, J.A held that the

aw of Ontario could not be said to have the "nost significant
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relati onship” with the parties.

Both Ginmes and Prefontaine suggest that where either of the

parties are resident outside the forum in Ontario at |east, the
| aw of the place of occurrence will be applied over that of the | aw

of the forum

In Tolofson v. Jensen (supra) the British Colunbia Court of
Appeal was unable to find sufficient grounds to distinguishit from
t he deci sion of the Suprenme Court of Canada in MLean. |n Tol of son
both the plaintiff and one of the defendants lived within British
Col unbia and Cummi ng, J.A. held that the application of British
Colunbia lawin the suit would not seeminappropriate although the
notor vehicle accident occurred in Saskatchewan and one of the
def endants resided there. The court suggested that the application
of the law of the forum nost closely accorded with the reasonabl e
expectations of the parties but he did not rule out the approach

suggested in Gines.

In attenpting to apply the principles derived from the
foregoing it is to be noted that the factual situation here is
unli ke any of these above cases. The plaintiff is presently
resident in the forumbut was resident in the foreign jurisdiction
at the time the cause of action arose. The situs of the tort has
been found to be in the foreign jurisdiction. Further, the

defendant resides in both the forum and the place where the tort
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occurr ed. It follows that all of the necessary factors were
present in the Northwest Territories at the tinme of the comm ssion
of the tort. On the basis of "reasonable expectations” it seens
fair to say that the presence of all of the connections in the
foreign jurisdiction should lead to the application of the

substantive | aw of the Northwest Territories.

It would appear that MlLean would lead to a finding that
British Colunbia | aw woul d apply here only where the plaintiff and
def endant were both within British Col unbia where the tort occurred
in the Northwest Territories. At the tine the cause of action

arose that was not the case.

It accordingly is ny view that the substantive |aw of the

Nort hwest Territories applies to the case at bar.

C. Is the Limtation Action Odi nance Procedural or
Subst anti ve?

The Tol of son case nmaekes it clear that the court of the forum

will only apply foreign substantive laws. Thus, if thelLimtation

of Action Odinance was substantive in nature and it is found that

t he acti on which was begun in June, 1988 was tinme barred under that

Ordi nance, then this action nust be barred in the forum

The rel evant section of the O di nance reads:

S. 3(1) The following actions shall be
coormenced within and not after the tines
respectively hereinafter nentioned:
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J.G Castel, in Canadian Conflict of Laws (2nd ed) (1986), at

p. 136 says:
A statute of limtation which operates to bar
the plaintiff's remedy is in general
procedural, whereas a statute of limtation

whi ch operates not only to bar his renedy but
al so to extinguish his right is substantive.

The Manitoba Court of Queen's Bench adopted this approach in

Linklater v. Langan Estate (1986) 47 Man. R (2d) 311. The

Limtation Act in British Colunmbia can on this reasoning be

designated as substantive as S. 9 thereof provides for
extingui shment of rights and title follow ng the expiration of the
[imtation period fixed by the Act. No such provision is to be

found in the O di nance.

Accordingly, inny viewthe Limtation of Action O di nance may

be characterized as procedural only and not therefore applicable in

British Colunbia, subject however to S. 13 of the Limtation Act

which permts a British Colunbia court to apply the foreign

procedural limtation lawif a nore just result is provided.

The traditional approach to the characterization of limtation

statutes has been criticized, particularly in dark v. Nagvi

(1989), 63 D.L.R (4th) 361 (N.B.C.A') where the mgjority of the
court considered the danger of "forum shopping” where a court

refuses to enforce foreign limtation statutes. In Block Bros.

Realty Ltd. v. Mllard et al (1981) 27 B.C.L.R 17 (C A ) Craig,

J. A. suggested that |egislation should only be characterized as
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procedural if the question is beyond any doubt.

The def endant urges that there is no ground for departing from
the nore recent approach to characterizing the Iimtation |aw of

the | ex causae as substantive. It says that to do so woul d cause

it to suffer actual prejudice.

It seens to nme the proper approach would be to adopt the

traditional test set out in Castel's Canadian Conflict of Laws

(supra) and to classify foreign statutes that do not expressly
extingui sh rights as being procedural in nature. Section 13 of the

Limtation Act may then be resorted to enable the British Col unbi a

court to apply the foreignlimtationlaw"if a nore just result is

produced. "

In the present case, on a consideration of the application of
s. 13, the defendant clains it wll suffer actual prejudice in
pursuing its defence due to the delay in the commencenent of the
proceedings. It clainms this is so as well because sone nedica
personnel are either deceased or cannot be |ocated and sone
docunents are not now avail able. The plaintiff, on the other hand,
may suffer the dismssal of his action if the nore restrictive
l[imts of the Northwest Territories limtation |laws are applied.
Forum shopping is not an issue since the plaintiff is and has been
a resident of British Colunbia throughout the running of the

applicable Iimtation period. There is, therefore, a legitimte
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expl anation for the choice of British Colunbia as the forumbesi des

its nore flexible limtation statute.

No principles have been cited to ne as to the application of
s. 13 but balancing the prejudice to the parties, it appears that
t he actual prejudice to the defendant is relatively m nor conpared
to that to the plaintiff. Should the plaintiff be successful in
establishing that his action is not barred by tine limtation in
British Colunmbia, his action should proceed to hearing on the

merits.

D. What is the applicable lintation period?

The plaintiff's position is that the appropriate limtation

period under the Limtation Act is 6 years in this case, rather

than 2 years. He relies on Zurbrugg v. Bow e (1992), 68 B.C.L.R

(2d) 322 (C.A) for this proposition. TheLimtation Act provides:

3. (1) After the expiration of 2 years after
the date on which the right to do so arose a
person shall not bring an action

(a) for damages in respect of injury
to person or property, including
economc loss arising from the
injury, whether based on contract,
tort or statutory duty;

(4) Any other action not specifically
provided for in this Act or any other Act
shal | not be brought after the expiration of 6
years after the date on which the right to do
SO arose.

The sole question to be determned is whether the cause of

action here falls within s. 3(1)(a) where the limtation period
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woul d be 2 years after the date on which the cause of action arose
(subject to any postponenent under s. 6). If it does not fall
wi thin that subsection, then the tine limtation would be 6 years

within s. 3(4) (subject again to any postponenent under s. 6).

I n Zurbrugg the court was deal ing wi th danage sust ai ned by the
plaintiff for dental work which he had done between Septenber 1981
and the Spring of 1983 when the defendant dentist fabricated and
installed bridges and crowns on a nunber of the plaintiff's teeth.
Latent defects in the bridge and crown work di d not becone apparent
until the Spring of 1986, beyond the 2 year limtation period from
the date of conpletion of the work. The trial court judge held
that any damage suffered by the plaintiff was not caused by an
identified external event but appeared to have been occasi oned by

defects in the property itself. |In those circunstances, the court

foll owed the authority of WC. B. v. Genstar (1986) 24 B.C.L.R (2d)
175 and held that the limtation period was 6 years under s. 3(4)

rather than 2 years under s. 3(1)(a) of the Limtation Act. That

deci sion was upheld in the Court of Appeal.

In the case at bar, the plaintiff says that if negligent
dental surgery and the provision of faulty dental products and
services were found not to be an identified external event then
surely the provision and marketing of an addictive product is not

an external event.
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The facts in the case at bar are however di stingui shable from
Zurbrugg. The plaintiff is not alleging a latent defect in the
product causing his injury. It is not suggested that the
cigarettes were not manufactured properly. The identifiable
external event was the defendant's failure to warn the plaintiff of
harnful effects of its product. Any delay in the manifestation of
the injuries which resulted from that failure may be addressed
under the postponenent provision of s. 6 of the Act. \While the
plaintiff's cause of action nmay be founded on the creation of an
addiction, it also nust include the corresponding duty to warn
That being the case, there clearly was an identifiable externa

event, that being the defendant's failure to warn.

It shoul d be pointed out that the defendant al so produced the
expert opinion of Katherine R Peterson, QC to the effect that

under the Limtation of Action O dinance, the applicablelimtation

period for this action is wunder s. 3(1)(d) and thus, under

Nort hwest Territories law, the [imtation period is 2 years.

The plaintiff sought to argue this opinion evidence on the
basis that M. Peterson had an incorrect view of the cause of

action or, alternatively, that she failed to consider the approach

i n Zur brugg.

Under the conflict of laws rule in Dicey and Mrris The

Conflict Laws (8th ed) at p. 1115 the authors say:
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|f the evidence of the expert witness as to
the effect of the sources quoted by himis
uncontradicted, the court is, in general bound
to accept it.

The plaintiff did not seek to have the expert w tness before
the court for <cross-examnation and indeed in pre-tria
correspondence (January 20, 1993) wote asking that certain
guestions be put to the expert. He asked the defendant to bear in
mnd that "the expert is not the property of any party to a
| awsui t, but rather is a servant of the court with an obligation to
give the court the benefit of his/her special know edge, regardl ess
of the inpact of that know edge upon the case of either party.”
The questions were then put by the defendant to the expert. The
expert answered and the plaintiff elected not to cross-examne. In

these circunstances | nust find the plaintiff bound by the expert's

opi ni on.

E. When does the limtation period conmence to run?

Since the action here was |launched in June, 1988, the

post ponenent provisions of the Limtation Act must have cone into

play failing which the action will be barred by s. 3(1)(a).

The rel evant post ponenent provisions are:

6. (3) The running of tinme with respect to
the imtation periods fixed by this Act for
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an action

(a) for personal injury;

(b) for damage to property;

(c) for professional negligence;

(d) based on fraud or deceit;

(e) inwhich material facts rel ating
to the cause of action have been
wilfully conceal ed;

(f) for relief fromthe consequences
of a m st ake;

(g) brought under the Famly
Conmpensation Act; or

(h) for breach of trust not within
subsection (1)

i s postponed and tinme does not commence to run
against a plaintiff until the identity of the
defendant is known to him and those facts
wi thin his neans of know edge are such that a
reasonabl e man, know ng t hose facts and havi ng
taken the appropriate advice a reasonabl e man
woul d seek on those facts, would regard those
facts as show ng that

(i) an action on the cause of action
woul d, apart formthe effect of
the expiration of a limtation
peri od, have a reasonabl e
prospect of success; and

(j) the person whose neans of
know edge is in question ought,
in his owmn interests and taking
his circunstances into account,
to be able to bring an action.

(4) for the purpose of subsection (3),

(a) "appropriate advice:, in
relation to facts, neans the
advi ce of conpetent person,
qualified in their respective
fields, to advise on the
medi cal , | egal and ot her
aspects of the facts, as the
case nmay require;
(b) "facts include
(i) the existence of a duty owed
to the plaintiff by the
def endant; and
(i1) that a breach of a duty
caused injury, damage or loss to
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the plaintiff;

This section of the Act was recently considered by the Court

of Appeal in Levitt v. Carr (1992), 66 B.C.L.R (2d) 58 and the

earlier decision in Karsanjii Estate v. Roque (1990), 43 B.C.L.R

(2d) 234 (C.A).

What may be deduced fromthose decisions is that s. 6 operates
to postpone the commencenent of the tinme limtation until the
rel evant facts are known to the plaintiff, that is, those facts
whi ch are actually known to hi mand those which woul d becone known
to himif he took such steps as woul d have been reasonable for him
to do in his circunstances. Secondly, arned with those facts, and
havi ng taken the appropriate advice a reasonable man would have
sought, the reasonable man owes a duty to hinself to deci de whet her
an action woul d have a reasonabl e chance of success and whet her he

shoul d bring such an acti on.

The Court of Appeal in Levitt rejected sinple ignorance of the
exi stence of a cause of action as sufficient to postpone the
running of time. At p. 72 the court said:

"We think it is clear that those who drafted
the British Colunbia statute rejected sinple
i gnorance of the existence of a cause of
action as sufficient to postpone the running
of tinme."
The court went on to adopt the concept of "notional advice by

noti onal advisors" in assisting the reasonable man to deci de on the
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reasonabl e prospects of comencing and succeeding in such an

action.
In the absence of any actual advice, the courts nust attenpt
to assess what advice a notional advisor would have given the

plaintiff if asked.

Finally, the courts are required to consider the persona

circunstances of the plaintiff, as provided by s. 6(3)(j), in
assessing whether he ought to be able to bring an action. In
Karsanjii MEachern, C J.B.C. said at p. 239 that personal,

econom ¢ or enbarrassing reasons were not sufficient to postpone
t he cormencenent of the limtation period. Although he was unable
to say precisely what the section neant, it was his view that any
plaintiff ought, bearing in mnd he has two years to bring an
action after the neans of know edge test is satisfied, to bring the
action if he has the legal capacity to do so. Taylor and Locke,
JJ. A both held, however, that the plaintiff's ongoing doctor-
patient relationship could operate to postpone the limtation

peri od.

The question here then is whether prior to June 20, 1986 the
plaintiff, acting as a reasonable man, with his actual and i nputed
know edge, including notional advice, had sufficient facts
avai | abl e to hi msuch that he shoul d have known t hat he had a cause

of action with reasonabl e prospect of success and he ought to have
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been able to bring such an action?

| will briefly review the evidence. The plaintiff's first
anputation took place in Cctober, 1980. He was then di agnosed as
havi ng Buerger's di sease several nonths after the surgery. He was
told of his condition and that he should stop snoking. The
evidence is not clear that he was told of the connection between
snoki ng and this disease. He says that because of his ongoing
medi cation and his al cohol problens the advice went unhindered.
However, the need to cease snoking was conmmunicated to the
plaintiff on a nunber of occasions between 1980 and 1983. The
anputation of his second |leg occurred in January, 1983. After
readi ng nedical journals in the Vancouver GCeneral Hospital and
seeki ng assistance from an acupuncturist, the plaintiff finally
quit snoking in Cctober, 1983. He consulted a | awer in May, 1984
to assist himin settling benefit clains froma fornmer enployer's
insurer. In 1987 the plaintiff commenced to have concerns about
provi ding warnings on cigarette packages to others. He sought
| egal advice about this. He appears to have been advi sed that the
defendant was in breach of its duty to warn. The plaintiff
expl ai ned that he did not conmence his |law suit until 1988 when he
was informed of a successful law suit in the United States,
previous tort actions against tobacco conpanies having been

unsuccessful .

It is clear that even if the connection between snoking and
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Buerger's disease was not comunicated to the plaintiff before
October, 1983, he did understand that the connection existed at
that tine. The plaintiff knew in late 1983 of the fact of his

injuries and that they were caused by snoking.

The plaintiff submts that until 1987 he was unaware of a duty
owed to him by the defendant. The reasoning in Levitt indicates
that the plaintiff may not rely on the nere fact of his ignorance
of the lawto support a claimfor postponenent. Nor can he rely on
actual |egal advice received four years after his cause of action
arose to support that claim ThelLevitt case requires the court to
determ ne what notional advice the plaintiff would have received

had he consulted a |l awer prior to June, 1986.

VWiile the plaintiff submts that the absence of simlar
successful litigants prior to 1988 i s support for the postponenent,
it is clear that the duty of a manufacturer to warn consuners of
potenti al | y dangerous aspects of its product has | ong been settl ed.

See: Heaven v. Pender (1883), 11 QB.D. 503, OFallon v. Inecto

Rapid (Canada) Ltd. [1964] 1 OR 88 (Ont.H C); Lanbert v.

Lastoplex Ltd. [1972] S.C. R 569.

The burden of proving that the running of tine has been
post poned lies upon the plaintiff who clains the benefit of it as
provided by s. 6(5). The plaintiff's know edge of his injuries,

his failure to make reasonabl e enquiri es between 1983 and 1987, and
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the standard of the reasonable man's duty of care owed to hinself,
wei ghs negatively against the plaintiff. There is no evidence that
the plaintiff received advice to delay taking action. It seens
unlikely that a reasonable man, given the plaintiff's injuries and
hi s knowl edge of their cause, would not have made | egal inquiries

prior to 1987.

In these circunstances, | find that the plaintiff has failed
to neet the burden upon himof proving that the running of tine has
been post poned. | therefore find that the action is barred

pursuant to s. 3(1)(a) of the Limtation Act.

The opi ni on evi dence of Kat heri ne Peterson, Q C. suggests that
t he common | aw may provide for the postponenent of the running of
the limtation period in the Northwest Territories even though the
Northwest Territories statute does not contain a postponenent

provision such as s. 6 of the Limtation Act. Inthe Cty of

Kam oops v. N elsen (1984), 10 D.L.R 641 the Supreme Court of

Canada suggested that the limtation period will start to run from
the time the plaintiff discovers his injury or ought reasonably to
have di scovered it. This "discoverability" test was upheld by the

Suprene Court of Canada in Central Trust Co. v. Rafuse et al

(1986), 34 B.L.R 187.

In this case | have found that the plaintiff discovered his

injuries and their probable cause by at |east October, 1983. The
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di scoverability test would therefore not provide any postponenent.
Accordingly, it is clear in nmy opinion that the plaintiff's action
was al so barred under the |aw of the Northwest Territories at the

date of the commencenent of the action in June, 1988.

COSTS

Because of the conplexity of the issues on this trial and the

uncertainty of the outcome and further, because the defendant has

not earlier sought a ruling on the limtation issue, | conclude

that each party should bear his or its own costs.

Dated the 16th day of March, 1993. " Cooper, J."

1993 CanLll 1125 (BC S.C.)



