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NITED STATLS DISTRICT COURT
WMORTHERN DISTRICT OF MEW YORK

THE ATTORNEY GENERAL OF CANADA,

Plaintiff,
-againgt- $9-CV-2164
BT REYNOLDS TCHACCQ HOLDINGS, INC., .
RJ REYNOLDS TOBACCO COMRANT, W
RT REYNOLOS TOBACCO INTERMATIONAL, INC., S l-?"‘ & gtﬂm\’-
RIR-MASDONALD, INC.,
RJ REYNOLDS TCOHACCO COMPANY BR, o
NORTEERN BRANDE INTERMATIONAL, INC., and SN 30 200
CANADIAN TOBACCO MANUFACTURERS COUNCIL, i
Defendants. hmw o ml;!n

Appearancds :

Hiscock, Barclay Law Firm
211 South Warren Street
Syracuse, NY 13202=~1662
For Plaintifr”

Bartlit, Back Law Firm
511 Sixteenth Strest
Denver, €O 80202

For Plaintiif

Barrtlit, Beck Law Firm
courthouse Place

54 Wesi Hubbard Streat
Chicago, IL &0610

For Blaintiff

Notre Dame Law Firm
326 Law School
Notre Dame, IN 46356
For Plaintirf

Jones, Day, Reaviz Fizm
51 Iouisiana Avenne, N.W.
Washington. DC 20601

Oof Counsal:

Robazrt A. Barrer, Esg.

Fred H. Bartlit, Jr.

Karma M. Glulismelll, Esq.

Jason L. Paltz, Esg.

G. Robart Blakey, Esqg.

Micshael Peter Gurdak, Esg.
Timothy John Pinn, Esg.
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For Dafendants RJ Reynolds
Tobacco Holdiags, Inc. and
RJ Reynolds Tobacco Ga.

sullivan & Heard Law Firwg

444 Madison Ave.

New York, NY 10022

For Defendants RJ Reynolds
Tobacco international, Ine..,
RJR-MacDonald, Ine., RJ Reynolds
Tobacca Company PR, and Northezrn
Brands International, Ing,

¥Xing, Spaldiag Law Firm

1185 Avenue of the Americas
New Yozk, NY 10Q36-4003

For Defendant Canadian Tobacco
Manufacturers Council

King and Spalding

191 Psachtree Street

Atlanta, GA 30363-1763

For Defandant Canadian Tobiacco
Manufacturers Council

& ORDER

MeoAvoy, D.J.:

A FIA
[Rev. bz}

C. Stephen Heard, BEsg.

Patricia A. Griffin,
Esg-

Aichard A. Schneider,
Esqg.

MEMORANDS =~ PECISION

The Attorney General of Canzda (“Canada™)! commenced the
instant action against Defendants alleging violatiens of the
Racketeer Influenced and Corrupt Organizations Ackt (“RICOo*), 138
T.5.C. § 1961, et. seq. arising ocut ol an alleged smuggling
gchene dezigned te aveid the paymant of Canadian taxes.
Presenltly befora the Court 2z saparate motiens by 31l of the

Defandants fo diamiss the ackion pursuant to Fep. R. CIv, P. 1Z.
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I. BACKGROUNRD

Bacause this matter is bafore the Court on Defendants’
motions to dismiss pursvant to Fib. R. Crv. B, 12, the following
facts elicited frem the Complaint are assumed to be true. Seg

Hartford Eire Ims. Co, v. Califernia, 113 8. Ct. 2891, 2895
(1593) .

3,

A, Tha Parties

Plaintiff is the Attorney General of Canada, who breught
the instant action cn bahalf of the nation of Canada.

At all times relevant herato, Dafendants R.J. Reynalds
Tobacce Holdings, Inc. ("RIR-Holdings™) {a Delawara corporation
wikh its pringipal place af business in New York) =nd R.J.
Reynolds Tobacco Company (™RIR-US”} (& New Jersey corporation
with its princlipal place of busindss 1n North Carolina), were
the corpozate parents of the other four Defendant corparations
herein: RIR~Mztdonald, Inc. (“RJR-Macdecnald”) (a Canadisn
corporation), R.J. Reynolds Tobaced Company FR (“RIR-PRY} (a
Delaware corporation with its principal place of business in

Puerto Rico), R.J. Reynolds Intermational, Inc. {*RJR~Int.”) la

Delaware corporation with its prineipal placs of business in

Switrerland), and Worthern Brands Internatisnal, Inc. ("NBI"}
{a Delaware corporatien with its principsl placa of business in
Nozth Corclina), which four companies will cellectively be

refarred to a8 the “RJR Subsidiaries.” Defendant Canadian

Gr5e802802
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Tabaceo Manufacturers Council (*CTMC") is a Camadian

corporation that scts as » trade assaciation for the three

Najor tobaces manufacturers in Cansda: Imperial Tobacco
Limited; Rothmans, Betuson & Hedges, Inc.; and RIR-Macdonald.

B. Tha Canadian Taxation Echoue

In the 1930y and 1990, Capada imposed three types of
levies, or taxes, on tobacco. The Excise Act imposed taxes at
the point of manufacture. The Excise Tax Act imposed taxes on
the sale ar delivary of tobacca products. Finally, the goods
and services tax (YGETY) inposad taxes on tha sale of tobageo
at the wholesale and xetail levels. In addition to these
national taxes, each of the provincial goverhmants imposed its
own duties and Taxes on tobacco products in an amount roughly
equal Tto that of the naticnal taxee. 3ge Conp., ¥ 47-54. |

Betwaen 1582 and 1991, Canada increased the taxes on
tobacce prwducts by approximately 550 percent, Ses id., ¥ 55,
Some of these tax increases are purportsd to have been Inposed
to reduce tobaccs consumption. Ses id,., 19 57, 59. In 13985,
befora the majfor tax increases, the average price par carton
foT clgarettea in Capnada was under $26.00 (CON), By 1921, the
price per carton in Canada ranged from $42.00 to $60.00, tha
actual price depending upon the amount of ta¥es impusad by the
provincial governments. Soa jd., ¥ 61. The Canadian taXes

represented approximataly $35.00 of the cost per carton, sge
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id., which created a large discrepancy betwean the price of
tobacco in Canada and the United States. Id., 1 60.

Tebacco manufactured in Canada and meved “in bond,” of in
transit, was exempt from taxation provided that it was not
intanded for domesti¢ consumption. 3es Comp., 1 51.! Tobacso
manufacturars seeking to move tobacgo in bond had to prepare
the proper axport documentation, which included a
representation of tha amoumt af tobacco In each ghipment that
was to be consumed cutside of Capnada. See Comp., T S1.

Farthar, tobacco to be sxported was required to be marked “Not
Foxr Sale in Canada.” Ig.: I 52. Thus, Canadian tobacco
exported to the United stares could be sold for an approximate
avarage price of $22.00 (CON) per ¢cartod, or dpproximately one-
half the per-carton price in Canada. If tobacco products weze
imported inte designated foreign trade zoaes (“FTZs”) within
the United States, United States duties and taxes could zlso ba
avoided. See id., ¥ 64, Tobacco goods that are legally
imported info Carada are required to be declared. Upon import,
the importer of recozd is obligated to pay any appiicahle
Cansdian taxes.

In 1532, iu an attempt to reduce the incentive to smuggie
exported products back inTto Canada, Canada impoaed‘an export

tax on clgarettes for export or sale through duty-free stozes.

It is interesting tn noks, as an aside, that there is an
extremely smail markaet cutside of Canada for Canadian tobacco.
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See ig., 1 95.
in 1994, in a furtber effort to combat Tobacco smuggling.

canada “rolled back” the excize texes on tohacgo products, re-
{mposed an export taXx on Canadlan tobacce products, and impesed
a threa year health promotieon gurtax sn tabaccsd manufaeturing
companiesa’ prafits. See id., $7 129-33.

C. The Alleged Smuggling Schemes

Canada alleges that prior to 1991, RJR Inft. established
tha Special Markets Division in North Carolina (“Special
Markets™), which sold tobacco products duty-frea to Latin
Arerica, Scuth America, the Caribbean, Mexico, and Canada,
Canada Turther alleges that RIR-Macdonald exported Canadian
tobacco to Special Markers, which than rescld the tobacco
products to cextalin customers. With RJA-Macdenald’s and RIR-
Int.'s Pasticipatisn, thase customers then arranged to have the
tobacco seugyled back into Canada for sale on the black markat,
thereby avolding the payment of Canadian tazes, Sge ig,. ¥ 65-
71.

Acgording to the Complaint, in order to stave off
declining profits, in 1391 and 1392, RJIR-Macdonald devised a
scheme €5 export Canadian tobacce to customexs who would then
ship the product to the St. Regis Mohawk Reservation {the
“Reservatlon”). From the Raservailon, which straddles the

United States-Canadian border, tha tobacce was shuggled back
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intc Canada for sale on the black market, free of duties and
taxes. Sge id., 3T 72-54.

The Complaint alleges that RIR-Macdonald representatives
met with Larry Miller and Robart and iewis Tavano, whoe operated
a company called LBL Tmporting, Inc. (“LBL"]. LBL apparantly
reprasented that it wes in The business of buygfg Cenadian
tobaccs and selling it to Native Americans, who then srugglad
the tobacge back into Canada for :Ale oen the black maxrkek.
RJR=Macdonald exported the tobacco from Canada {(thereby
aveiding any Canadian excise Laxes) through FIZg in Buffalg,
Nqw York to LBL and other cCustomers. LBL and Lhe gther
customers then shipped the products to tha Reservation To be
souggled back inte Canada. Sgg id.

The Complaint further alleges that, in 1892, after Canada
imposed the new sxport tax, RJR-Macdonalad meved tweo praduction
lines fTor Canadian cigarettes from its plant in Montreal to
RIR-PR (theraby avoiding tha export taxi. The tobacca
manufactured at RIR-PR allegedly was packiged in RJR-Macdenald
packaging, spld te Caribbgan intermediaries, shlppad through
¥IZs to customers in upstate New York, transferred by ths
tusktorars at The FTZs ©to tha Raservation, and ther smuggled
into Canada, therehy aveoiding any iwpert and sales taxes. See

id., %1 95-10%.

It 15 allegad that in 1393, Dafendants estahlished NBI.
Under the allegad NBI gchema, RJR-Macdonald manufactured

7
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tobacco in Canada and exported it te FTZs in New York. LBL
then placed an ordsr with NEI for the tobacco and wired money
for the tobacco from LBL'S account in Wew York to NBI's account
in North Cazolina. NBI paid a perticn of the proceads from LBL
to RIR-Macdonald and another porticn of the pavment to either
RJR-Macondald, RJR-PR, or RJR-Int. After reca;tring payment,
RJIR-Macdonald notified the FT%s to transfer title to the
customer (such as LBL); the customer then shipped the product
to the Resgervation; the f{obacco was then shippaed to the
Canadian black market; and the rasulting Canadian currency was
rhen used to purch.lase Unlted States chacks and money orders to
buy more ¢igareties. Sge Id., I3 110-28.

D. Criminal Proceadings

In 1997, a grand jury indictad twesty-one individials on
various counts allaging that thoss ¢riminal defendants smuggled
tobacco and liquor products from the United States to Canada
throngh the Reservation. Ses United Stakes v, Miller, 26 F.
Supp.2d 415, 419 {(N.D.N.Y. 1598). Similar to the Complaint
herein, the indierment allsged that the smuggling scheme= was
designad to avoid tha payment of duties and t3xaes lavied by
Canada upon the importation ¢f tobacco praducts. Sgy id, Many
of the indicted inmdividuszls, including Miller and the Tavanos,
pled guilty to vielating 18 U.5.C. § 1556{h) (comapiracy to

launder mongtary instruments or to angage in monetary

Boos
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transactions in prapaéty derived fron specified unlawiul

activity) .
MBI pled guilty to aiding and abetting others who violated

18 U.5.C. § 542 (Entry of goods by means of false statemenis).

In 1599, Leslie Thompson, an eXecurtive of NBI, was
indicted and uwltimately pled guilty to violatiug 18 U.5.C. §
1856 ¢h) .

E. Tha Cemplaint

Qn Decembar 21, 1393, canada filed tha instant lawsult.
The Complaint asserts four causes of action pursuant Lo RICOs
civil action provialon, 18 W.5.C. § 1964(a}, alleging
viclations of 1B U.5.C, §8 1862{c)-(d} (the First through
Fourth Couses of Actiom), and asserting a commeon law fraud
clafm (the Fifth Cause of Action). As required by this
District’s local rules, Canada zlag filed a Civil RICO
statement. Sea N.D.N.Y.L.R. § 9.2 (1995,
II. DPISCUSSION

A, The Pending Motiens

Presently before the Court are motions by all Defandants
seaking to digmiss the complaint. The RJR Defendants (that is,
nll Defandants execept CTMC), move Lo dismlss on the grounds
that Canada’s action is barred by the Revenue Rule and that the
Complaint fails ta state & c¢leim uncder RICO. Dafandsgnts RIR-

Holdings and RIR-US further move to dismiss under the Acts of

&o1o
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c. The Ravenue Rule

The RJR Defendants argue that Canada should not be
entirled to maintein the instant action because it is, in
essence, an attempt by Carnada to recoup unpald taxes and

enforce its revenua l1aws {and obtaln treble damages along the

way), whichn is barred by the Revenue Rule. Can?da responds

that the Revenus Rule is inepplicable because it is not seeking

to enforce its tax statutes, buf, rather, is atfempting to

reczover damages= (gome of which Include lest tax revenues) as a
result of viclations of Unitaed States law {(namely, RICO).
Cangda argues that “Canadian revenva law becomes relevant only
as a makbter of fecl ln calculating cne component of Canada’s
damages, not as a matter of Iaw in determining whether

Defandants are liable.” Dkt. No. 77, at p. 6 [emphasis in

¢riglonal).
ThQ common law Revanue Rule provides that Unlted States
“gourts will normally not enforce foreign tax judgments, tha

rationale for which is that issues of foreign relatlons are

assigned to, and better handled by, the legislative and
exacutive branches of the government.” Uniked Statsg v,
Izapilo, 130 F.3d 3547, 530 (24 Cir. 1997), gark. depjed, 115 S.

Ct. 45 (1998); ses 3l$0 Unived Siates v, Hoots, 80 F.3d 580,
587 (1" Cir.}, gert, demied, 117 s. ct. 263 (19396);: Her Majesty

YgVinc: h'd
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Gilbertson, 597 F.2d 1161, 1164 (9% ¢ir. 197%) (quoting Lerd
Mansfield’ s proclamation in Holman v. Jghnson, 28 Eng. Reg.
1120, 1121 (1775) that “no country ever takes netice of the
revenue laws of snother.”). As Judge Learned Hand stated more
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(P, 3/82)

than sevenly Years ago:
Te pass upon The pravigions for the publie ordar of
ampther state 1=, or at any rata should be, beyond
the powers of a seurt; it involves the relations
between The StaTCes themselves, with which eourts ara
incompefent to deal, and which are Intrusted to other
authorifties. . . . Revenue laws fall within the same
reasconing; they affect a state in mittere ac vital to
its axistence as its criminal laws. No court ought
to undertake an inguiry which it sannot prosecute
without determining whather those laws are consonant
with its own notions of what 1s pzopexz.

Moora . Miwchall, 30 F.2d 600, 604 (2d Cir. 1928) (L. Hand,
J., copcurring), a£87d, 50 s. Cct. 175 (1830) {declining to
eXpress an opinies whather a federal court in one state would
enforce the revenue laws of another stata); gae aldo United
States v, First Natfl Cltv Bank, B5 S. Ct. 528, 538 (1368)
{dissenting opinion] {“Foreign courts in customacy
intarnational practice . . . do not enforsas foreign tax
judgments.”); Rancgo Naciopal de Cubg v, Sabbatine, 84 5. Ct.
823, 932, 950 (1984) (noting that federal and state casas have
ralied on the principle that a court need not give effect to
tha penal or revenue laws of Ioreign countries or sister
states) ; Milwankee County v, M,E. Wnite Ca,, 56 5. Ct. 228, 233
{1935} {assuming that courts of cus state aze not :equlréd to
entertain & sult to recover taxes levied under the statutes of

12
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another, but holding that the courts of one stats must give
rull faith and credit to judgments for such taxes in ancther
=tate). While the Revenue Rule has not often been litigated ia

the federal courks, courts have, for example, reafused to

enforce foreigm tax judgments in United States courts.

Ses Gilpertsen, 537 F.24 1161, Moregovar, whilq&the erlgins of
the Ravenve Rule and its continued applicability are subject To
serious guestion (at least with respect to the enfarcement of
foreign tax jodgmerts 85 cpposed to enadjudicated tax claims),?
the rule appears to beé the law of this Circuir. Seg Unjted
States v, Flrsf City Net’] Bapk, 321 F.2d 14, 23-24 (24 Cir.
1363}, rev’d oun other grgunds, 85 5. Ct. 528 (1965): Mopre, 30
F.24 at 602; gag algo Teepilo, 130 F.3d at 552-53.°

i%ee, g.9., Tramilo, 130 P.3d at 550, n.d (quoting

Restatemant (Third) of the Foraign Relatieny Law of the United
States § 283) (“In an age when virtually all states impose and
tollect taxes and when instantaneous transfer of assats can be
easily arranged, the raticnale for not recogaizing or enforsing
tax judqments is largely cbsoleta.”}; Bangy Frances g

- Dog, 370 X.¥.5.2d 534, 538 (N.Y. 1875), gert.
dgnigi 96 5. Ct. 129 {1975} [“Nor is the [revenue] zule
analytically justified. Indeed, much deubt has been exprassad
that the reasons advanced for the zule, if ever valid, remain
se. Bur inrcads have heen made. . . , Sope do consider that,
in light of the esonomic inkterdepandence of all nations, the
courts should be receptive even to extranetional %ax and
revenue claims.”).

‘Rara the Court® writing on a claan slate (whiash, ay will
be discussed, it is not), it would be inclined to find the
Revanue Rule to Be outdated (o the exftent it was sver properly
racogqnized by courts in the United States in the figst
instance} and the ratiocnales for the rulm to bhe largely
unpersuasive, at least wirh respect To the recogniticn of

13
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[Bs] finally determined whep the applicant State has tha right
ynder its intarmal law To cellact the revepue claim aad all
administrative and judicial rights of the taxpayer to restrazin
collection in the applicant State have lapsed or Leen
exhavsted.” See jd. Thus, the Trmaty speaks only to judgments
or their equivalent,; moet Lo efforts by Caradas qs enforce its
revenue lazws in the first instance in courts in the United
States. Sea jd. at Art. XXVI A(3}),(5). The Tzxeaty furthar
pravides that courts in tha Unlted States may nct engage in
“judicial review of . . . [Canada’s] finally derermined revenue
claim . . ., based vn auy such rights that may ba avallable
under the laws of Qither Contracting State.” Sge id, at Art.

XXVI A(5) {emphasis supplied). Thus, while the Treaty may
abrogate the Revenua Ruls inasfar as the two countries may
recognize ona ancther’s final judgments (or thelr squivalents},
it does nct go aso far as to eliminate the Ruls with respest to
unadjudiczted or otherwise non-final revenue clains. See, e.4.,
Gilbert=on, 557 F.2d at 1185.

Recognizing the existence of tha Revanue Rule, however,
only begs the impending question - whether tha instant civil
RICO glain coxmenced by Canada is precsluded by that rula.

To analyze this {ssua, we must first look to the naturs of
a civil RICO claim. Such claims are avthorized pursuant to 18

V.5.0. § 1864(¢), which provides, in pertinent part, as

16
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State and Political Quaestion doctrines. Defendants RIR-INL.,
RJIR-Macdonald, RJR-PR, and NBI also move tn dismiss this action
because it is barred by the applicable statute of limitatlons.
All the RJR Defendants have adopted and incerporated one
another's motions to dismiss. The RJR Defendants also assart
that, if the Court dismisses tha RICY clalim i;\should decline
to exercise supplemantal jurisdiction over the common law fraud
claim.

CTMC Zcparately moves to dismiss on the grounds of lack of
personal jurisdiction and fortm non conveniens.

B. Standard of Review of RJR Defandants’ Motions te
Dismics

In reviewing motions hrought pursuant te Fep. R. Civ. B.
1Z(b) {6}, the Court must accept all allegations in the
Gomplaint and draw all resagonahle infersnces in faver of the
nonmoving party. S84 Burnetbs v, garpthers, 192 F.3d 52, 56 (2d
Cir. 189%). The Complaint may be dismissed only 1f *‘it
appears neyond doubt that the plaintiff can prove no sat of
facts in support of his cleim which would entitle him to
relief.’” Id, (quoting Canley v. . Gikison, 78 S. C€t. 33, 102
{1857)) .

With %his standard in mind, the Court will now address tﬁe

various arguments raiaed by Defendants.

10
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Canadien revesue law, and the commop law revenums ruls is not
properly implicated.” 130 ¥.2d at 552-53. That the Revenue
Rule is recogmnized in this Clrcuit is supported by the Trapilo
Court’s further statement that “[tihe simple fact that the
scheme to defraud invelves a foraign soveraign’s revenue laws
does net draw sur inguiry lnfe forbidden watequresarved
exclusively to the legislative and executive branches of our
goverrment.” Ig., at 553. Reading these three cases together,
tha Court finds thae Revenue Rule to be recognized in this
Circuit.

The United States - Canadian Income Tax Convantien Trheaty
of 1880 {(the “Trealy”) does not alter this result. That Treaty
parmits states to assist Canada in the collection of certaln
specified taxes {and vice versa). Sge Dkt. 79, Ex. 17, p. 2351,
Ari. XXVI A{l). The technical explanation to parxagragh 1
explicitly notes that “[t}hls provision overrides the
traditiopal rule that a court fudgment based on 2 tax debt is
not enforceable in a foraign jurisdiction.” Id. (ewphasis
supplied). Importantly, just as the tachnical explanation
speaks to sbrogatlon of the Revenue Rule with respect to
judgmants (as opposed to unadiudicated revenue claims), the
Traaly iftself speaks only to providing asslatance with respact
to “finally determined” ravenue claims. Ses id, at Are. ZXVI

A(2). The Lachnical explanation defines “[a] revenue claim

15
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In Eirst Gity Nak’l Bank, the Second Circuit clearly

recognized the Revenue Rule when it stated tvhat “[1}t has long
been o general rule that cne sovergigniy may net maintain an
action in tha courts of another state for the collection of a
rax claim.~ 321 F.2d4 at 23-24. The Mpore Court held such a
rula applicable te tax claime among states (alt?ouqb the
Suprene Couzt later held that states must give full faith and
erecit to tax judgments of other states). Sme Mgore, 30 F.2d
600,

Arguably, tha Iraplig cCourt neither expressly recognized
nox diszavowad the Revenus Rule. JSzg 130 ¥.3d at 550. Based
upon the Izawilg Court!s helding that a2 prosecution for a
violmtion of 18 U.5.C. § 1343 would not implicate the Revenue
Rule because such a prosecution would not necessitate the
constructlon of Canadian revenue law, it waa not required to
reach tha issue currently bafore thils Court. However, 1t could
be argued that the Trapile Court recognized the axistence and
potential applicability of the Revenue Rula in a proper casa
when, in determining that a prosecution for wire fraud did not
impings upon the Revenue Rule, it stafed that “[t)he intent ta
dafraud does not hinge on whether or not the appallens waere
succensful in violating Cznadian revenua law .

- a

Consaquently, theare is no opiigation to pass on the walidity of

foreign tax judgments.

14
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fallows:
nny person injured in his business or property by
Teason of a violation of [18 U.5.C.] section 1962 .
. may sua therefor in any appropriate United States
district court and shall recovar threafold_the
demages he sustains and the cost of the suit,
ineluding a reasonable attozney's fee,

Section 1262, in tuzn, spmaks to activities involving

rackerteering. Sas 10 U.S5.C. § 1362. Racketesrihg activity is

defined in 18 U.5.C. § 1961l{a) and includas mail and wira

fraud.

Thus, to state a claim under § 1564{c), a plaintiff must
plead: “*(1} conduct; (Z) of an enterprise: (3) through a
pattern (4]} of racketeering activity.’” Anafispn v, Coukte fank,
(Switgerland} Lid,, 193 F.3¢ 85, 88 (2d Cir, 1958} {quoting

segima, S P.R,L. ¥, INKeX Go., 105 5.CL. 327%, 3285 (1385,

plaintiff only has standing if, and can only recover ke the
extent that, he hes been injured im his business or properkty by
the conduct constituting the violaticn.* Sedimga, 105 8. ct. at

3285; sge alse 18 U.3.C, § 1964(¢) {™Any person inlured in his

business or property. . . may sue Therefor.”):; Apatian, 193
F.3d at €8: Termite control Coyp, v. Horowitz, 28 F.3d 1335,
1347 (2d Cir. 1884); Eizst Nat’l 3ank v, Gelf Fundina Corp,., 27
F.3d 763, 767 {2d Cir. 1594}, gart, denisd, 115 S. Ck. 728
(1595); Heght v, Commerge Clearing House, Ine,, 897 F.24 21, 24

{2d Cir. 1930} (“Because sz conspiracy--an agreament te complt

17
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predicate acts-—caunot by itself cause any injury, we think
that Congress prasupposed injuzy-causing overt acts as the
pasis of eivil standing to recover for RICQ conspiracy
violations.¥) .

Here, the alleged racketesring activity includes
viglations of the mall and wire fraund statutas,hla U,5.C. §§
1341 and 1343 respectively. Trapilg mekes it clear that a
criminal prosecuticn for a violatien of eithar of these
statutes does not lmplicate the Revenue Rule. See 130 F.3d 547.
This 1s because prool of a viglatlon of either of these
statutes requiras “ (1) the Yorming of tha schame to defraud,
hawaver and in whatever form it may take, and (2) use of [mail
and wire communications] in its furtheranes. If that is
gatislied, more is aat required.” Id., al 551 {quoting Greqory
V. Initad States, 253 F.2d 104, 109 (5" Cir., 1953}). In other
words, “([(tlhe statute reaches any scheme to defraud involviag
money or property, whether the acheme seeks Lo undermine a
gsoversign’s zight o impose taxas, or involves foreign victims
and governments.” Id. at 532. Pursuanmt to this reasoning:

AT tha heart of [an] indictment [for mail or wire
fratd] is the misuse of the [mail or] wiras In
furtherance of a scheme tTo defraud the Cenadian
goverrment of tax revenue, Dot the validity of a
foreign sovereign’s revenua laws., Thg statute
condomnas the intent to defraud, that is, the forming
of the scheme to defraud., however and in whatever
form it may take. The intent to defraud does not

hinge on whether or not tha appellees were stuccessful
in wviolating Canadian ravenue law, as sectisn{s] 1341

18
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Lo e oo obliuation o pase on the

validity of Canadian revepue lsw, and the common law

revende ruls is not properly implicated.
Id, at 532-53 (emphasis in original, iptermal gquotations,
alteratiens, and citations emitted). Thus, the mars fact that
Canads claims the rackatesring activity toe have included mail
and wire fraud, the cbject of which was to avoil the payment of
Canadian taXes, does not implicate the Revenus Rule. Sgp id. at
353.

The pZohled azises when we lLook beck to the standing and
recovary requirements of a claim under 19 U.5.C. § 1964&c) and,
in particular, the requirement that & civil RICO plaintifr
allege injury tc business or property. Ses Sedima, 103 s. Ct.
at 3285. This injury requirement imposes an element nof
present in the Indigitment that was the subiect of Trapile. Ssg
United Skates v. Saggo, --—- F.3d =-=, 2000 WL 7857254, at +19
{2d Cir. 2000) (“[Smction] 1564(c}, which permits a civil RICo
suit for treble damages by ‘{alny person injurad in his
busingss or property’ due to a criminal RICO viplation, plainly
requireg a showing of injury.¥)}. The government Iin Trapllo was
not required teo prove any injury to Canada in order to prove =
violation of 18 U.S5.C. §% 1341 or 1343, See Irzpile, 130 F.3d
at 5531 {(stating that only the Jatent tg defraud is necessary
and that success of the schema is irrelevant).

Hers, by conrCrast, to state a civil RICO claim, Canada

19
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must prove more than the mere imteat to defraud another of
property or the mere establishment af a scheme to defraud
wkilizing the malls or wire combunications in Pfurtherance of
that schame. Again, to have standing and to racover, Canada
must allege injury in fact, which ultimately ebliigates it to
prove that some act or acts in rfurtherancae of ;%e schema caused
it to sustain injury. Sgg 18 U.5.C. § 1864 (c): Sadima, 105 5.
Gt. at 3285. Thls distinction is ecritical to tha outcome of
this action,

Canada’s Complaint asaerts two types of injuxy: (1) lost
tax revanues: and (2} incrsased law enforcement costs axpended
to combat the smliggling operations. In its civil RICO
statement, Cacnada lists the folleowing injuries:

(1} Ingreased tobacco consumption among its
population, especially its youth.

(2) Cortirued tobaceon consumption among exlsting
smokers.

(3) Mories spont saeking to stop the swuggling ang
catch the wrongdoers.

{4) Lost revenue from the evaslion of tobaccg duties
and taxes.

(3) Lost revenus becauszs Defendanks’ conduct
compelled the rollback of taxaes and dubies.

Se¢g Civil RICO stmnt. Dkt. No. 11, pp. §7, 159-60, Certain of
the typas of injurias alleged by Canada, namaly loSL revenues
resulting from the evasion of duties and taxes, require it to

show that {he gcheme ¢tilizing the mails and wire

20
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cammunications to defravd it out of tax ravenus wis succassinl
(2t leest, in part, insofar as it actually evaded Canadian tax
i1aws thareby ca=using Canada to lose revemue). This is an
smportant distinction between the instant case and Ixapdlo - if
the scheme was wnaugcessful, Canads would not have lost tax
revelue and would not have sufferxad injury in gfct. Thus, to
pursua its clalm for damages relating to lost tax revenue,
canada will have to prove, and the Court will have to paas on,
the walidlity of the Canadisn revegle laws and Their
appli:abilit& hereto and the Court would be, in essencs,
enforcing Canadian revenue laws.* Enforcing forelgn rovencae
laws is precisely the type of meddling in forelgn affairs the
Revenue Rule Fforblds. See Trapilo, 130 F.3d at 553; gsg also
Sgbbatine, 84 5. Ct. at $32-33, 950-951; DBoofs, 80 F.3d 580,
.To reiterate Judge Learned Hand’s statement in Mpoors,
*itlo pass upon tha provisions for tha publlec order of another
arate [or =soverelgn nation) 1s, or at any rate should be,
Lheyond The powers of a court; it Involves The ralations heTween
the {nations)] themselves, with which courts are incompatent to

deal, and which are intrusted to other authorities.” 80 F.2d at

‘Dafandants do not challenge, per se, the actual
“validity” of the Capadian revenue laws. In the context of the
Revenue Ruls, however, “(t]jha revenue laws of ohe state have no
Iforce in another. . . . [and] the Tax laws c¢f one state cannot
ha given extraterritoriel effect, so as to make collestions
through tha agency of the courts of another gtate.® Mogre, 30
B.2d at 60z2.

21

Al T2A
MAov.am2)

£95£80230Z



_ 07/95/00

. e S— A — ——

AQ 724
{Pav.8a2)

~17:32 FAX
- A & P FAX CTR DC =8

07/08/00 14:18 FAX 202 828 1TO00 JOKES, Day

=
A T W M —— m—o —

U —— @nza

precludad by the Revenue Rule.*

D. Act of Stats Doatrina

Defsndants next move to dismiss the Compleint claiming
that the act of state doctrins prohibits the court from passing
judgment on Tha political acts of Canada. Dafendants argue
that the proaescution and defensea of this matter will involve
political acts including: (1) ifnguiry ints the motivations of

the Canadian Parliament in gassing and/or repaaling warlious

tobacco~related taxes, (2) discovery with respect to Canadian

officlals apnd law enforcemant personnel, and (3] the

determination of the credibility of Canadlen officials. Canada

responds that the act of state doctrine is inapplicible bacauvse
Cansda has willingly subjectad itself to tha process of this

Court and, more importantly, the instant litigation does not
Invelve the valldity of an official sct &f a foreign soversiqm.

The act of state doctrine plays an important role in
reastraining court invelvement in the condust of foreigm

affairs. Sag W. irkpatri 1

Zectonics Cozp., Ipkil,, 110 §. Ct. 701, 704 [1330); Bance
Naciopnal de Quba v, Sadhatine, 54 $. Ct. 823, 237 (1964). ™In

avery case in which [tha Suprems Court hasl held the act of
stata docrtrine applicable, the relief sought or the defense

interposed would have required a court in the United States to

STha ensuing diacussion will be analyzed in the absance of
the claims basad upon the fraudulent avoidance of taxatisn.

23
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daclars invalid the official act of a foreign soversign
performed within its own territery.” K-8, Kixkpatrigk, 110 S.
Ce. aT 704.

Because The Court fiands tha Revenie Rule to praeclude
Cansda from pursuing its RICO claim seaking damagas for last
tax revanuas, it need not decide whether the agf of state
doctrine applies to that portion of the Complaint and, in
particular, to a determination of the validity of Canadian
revenue laws op the motivatlon behind tha passage of such laws.
With respect to the athsr portions of the Coaplaint, the Couzt
finds the act of state doctrine inapplicable.

Helther the diligence (or lack thereof] with which Canada
is purported to hava acted in discovering the alleged fraud,
the subjective beliafs of variocus Canmdian offisials regarding
whether they relied upon the export documentatlon prepared and
submitted by RIR-Macdonald, mor the sufficiency of Canadian law
enforcemant efforts, constitutes an act of skate within the
meaning of the doctrline.

Even assuming these scks o be acts of state, the issuaes
in this case du pot require a determipation ©f the validity., o
lagality. of such acts. “The major underpianing of the act of
st3te docktrine is the palicy of fureclosing court adjudications
involving the lagality of acts of farsign statas on their own
apll that might embarrass the Executive Branch of our
Government in the conduct of our Loreign relations.” Alfized

24

Qoz4

§95£80280¢C



07/7058/00 17:33 FaAX

AL P FAY CTR DG #3

07/63/00 14:20 F&I 202 €26 1700 JONES. DAY

—— Bosn

e - — T———— s Tt gy —— T S AU T ————— I

AT T20
(Rewt82)

Again, RICO and fraud claims are typically handled by thea
judiciazy. Ses Xalic, 70 F.3d at 24%; Klinghofifer, 237 F.2d at
49~50. Fourth, nothing this Court does im tha courss of this
litigation should axpress a lack of respect for tha coordinate
branches of government. The Court's inwvelwvament will be
limited fo iitigating 2 dispute betwaen Canada_ﬁnd Defendants
and will not involve any pallc? pronouncenents or gtherwisa
impinge upes the foralgn policy of this nation- Sgo
Klinghoffer, 337 F.2d at 49-50. Fifth, the Court is unawara of
any previously made poalitical declsions the adherence to which
would suggest that thils Court should decline %o move Forward
with this matter. To the contrary, the criminal prosecutions
initiated by the United States Attorney’s Gffice suggest that
the political de¢islon made by the exscutive branch is to
prosecute persons who vialate RICO and the wire and mail fraud
statutes. Seg Klinghoffer, 937 F.2d at 49-50. Sixth, and
finally, there have been no multifarious pronouncements by
other governmental departhants of which this Court is aware
that could result in esbarzassment if the Court allowed this
matter to procesd. In sum, with raespect o these last thrcae
factors {(and having eliminated Canada’s tax-baged claims), a2
judicial decislon would not contradict prior decisions taken by
a coocrdinate politieal branch and it is unclear how anvthing
dona by this Court will inrerfere with the important
governmental interests of those coordinate bBranchas. See Kadirc,

29
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equally hers. Moreover, Che Second Cireuilt recognized in
Bonanng that states have beed held to be “persons” under RICO

norwithstanding their Eleventh Amendment immunity from sult in
the Federal courts. Sea Bopappa, 878 F.2d at 25 {citing casas)i-

agg Alsg. Illingis Dep’t of Revenue v, Shillips, 771 F.2d 312

(7** Cir. 1263) (recognizing state agency, an eafity possessing
Fleventh Amendment immunity, as 2z “perscn” under RICQ} .

Given the close parallal hetwean RICQO and the antitrust
laws and the clear holding in Pfizer that foreign states may
sus thereundar sotwithstanding that the United States cannot,
sag Prizer, 434 U.S, at 318, ond for the reasons previously
discussed, the Court finds that Capadz is a person antitled o
s@ak trable damagesx under § 1954(3).

. Whether Canada has Suffered a Cognizable Injury Undar
RICO

Dgfendants next move to dismiss on the ground that the
types of injuries clairped by Canada are not cognizable under
RICO as injury to business or proper®y. Canada responda thet
it sustained injury in the form of tax lossas, increassed law
anforcemant costs, and increased tobacco consumption as a ‘

direct result of Defendanis’ allaged scheme to aveid Canadian

courts. See Pfizer, 98 5. Ct. 588; gf.. 98 S. CL. st %92-93
(*Given that ‘person’ as used in the Claytoen and Sherman ACLS
refers to bath antitrust plaintiffs and defendants., the
decision of Congress to include forsign corporations whilae
omitting forelgn sovargigns freom the definition most likely
reflacts this difTerential susceptibility to suit.”) (Burgex,
J. dissenting) {(internal citation cmitted}.

33
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€04, Tha fact thst the ex=cutive branch of the United Statas

Governmeni has sesn fit to enter into ¢reaties with Canada with

raspact to the recognition and enfcrcement of certain tax
3iebilitiss, to delineate the extent to which one country’s
rgvenue claims may ha enforcad in the other, and to limit such
enforcement to “finally determined” revenue cli%ms, strongly
suggests that Cansda’s RICO claim would draw this Court's
rinquiry into forbidden waters reserved exclusively to the
legislative and exwcutive branches of our government.” Ixapils,
130 F.3d at 553. As long as the Revenus Rula pravails {as
evidangaed by Second Cirvuit precedent and the Ireaty), this
Court is precluded frem affording the Canadian govesrnment an
alternative mechanism nab exprassly authorized by the
lagislative end/or sxesutive brafches of government - those
branches particularly responsible for estebilishlog and
conducting international xalations — by which it may receup
lost tax revenues in the courts of the United States. Seg
Trzpilo, 130 F.34 at 553; Moore, 30 F.id at 604; Gilbhapfson,
597 F.2d at 1164-635.

Thus, to the extenk Cansda seeks to prove injury ¢a
business apd propezty as a result of losT tax revenues and
racover Thersfor, ita claims are barred by the Revenue Rule
and, tharefors, must be dismissed. The remalning clesimed
injuries - increased smeking and increased law enforcement
costs ~ do net implicate any Canadlan revenue laws and are not

22

Goz7

895¢80z907



07/05/00 17:34 FaXx

0T/05/00 14:20 FAX 202 828 1700 *  JONES.paY

—A & P FsX CIR DC #8

— ey e S ———— T T

AT 72A
{AowBA2)

the naxt step, Defendanis maintain that because foreign states
cannok be RICO defandants hgcause of soverelgn inmunity, thay
fal) cutside the statutory definition of 2 “parson”™ and, thus,
cannot be RICO plaintiffs. To hold otherwise, the argument
gees, the Court would have ¢0 find that Congress intended
differant derinitions of the word “person” witnin the same
statute, depending on whether wa are locking at the “person” as
a plaintiff or defendant, Canada responds that, when RICO is
analogizad to the antitrust statutes and vnder the autherlty of
Plizer, Inc, v. Government of Indls, 98 5. Ct. 584 (1978),
foreign govarnments are “parsons” within AICC's gtatutory
definition.

As with any matter invelving statukeory cemstruction, tThe
best place to start is with the statute itself. See United
States v, Ropanno Org, Crima F¥am. O Ta Cosa Nogfra, €79 F.2d
20, 21 (2d ¢iz. 1988}. Rs a genaral rule, the term “person”
does not include the soveraign. Ses Upited States v, Cogper, 61
5. Ct., 742, 743; sge alse Yemwonl Agencv of NMatural Reagnrges
2*_QniIaﬁ_§§i£35_234_:51._§h£xﬂn;, 120 5. Ct. 1858, 1866
{2000). This, howevar, is net 2 “hard and fast rule of
exelusion.” Coopgr, 61 S. Ct. at 743. “The purpose, tha
subject mattes, the contaxt, the legislative history, =nd the
exeautive interpretation af the statule are aids ia
construction which may ipdicate an intent; by The use of the

term, to bring state or natlon lor foreign statam)] within the

31
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Dunhi;l,nI_L9ngga_zh_ﬂsnuhlia4;£_2223. 96 5. Ct. 1854, 1863

(1976} .
Hers, the issues imvolve whether various acts or events

transpired; not the lagality of thoss acis. Ses Sharon v. Iime
Ing.. 599 F. Supp. 538, 545-4§€ ($.D.M.Y. 1984) feited with
approval by the Supreme Court in E*iﬁ_ﬂizknnt:iﬁh, 110 8. CL.
ot 705). Thus, the focus at twial weuld be whether thw actions
undertaken by Canada and its officials would have reascnably
alerted them to ah ongoing Iraud against L1ts revenue statutes
and whether Canada rezsonably relied on various
representations; not a determimation of whether any of Canada’s
actions wers walidly, or legally, undertaken. See Sharon, 593
F. supp. at 545-46. Stated otherwise, passing judgment upon
“thg motives for the tax repeal, the sufficiancy of rhe efforts
nade by Canadian government agencies to investigate cigarette
smuggling, and the alleged relisnca of tha Capadisn government
on statemants made by defendant,” see RJR-Holdings snd RJR-US
Mam. in support of Morisn tagnismiss, Dkr. No. 64, p. 12, does
not require a determination regarding the validity of the acts
of u forelgn sovereign.

furthermore, the Court discerns no policy reasony Wwhy a
factual determination of these issues would hindaer the conduct
of foreign affairs - the priwary reason behind tha ack of state
doctrine. Ses ¥.38. Kitkpatrick, 110 3. Ct. at 704; seg also

Underhill v, Hernpapdez, 19 §. €k. B3, 84 (1887); Bandea v,
25
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Earicw & gones. Inc., 852 F.2d 661, 666 (2d Cir. 1588).

“Moreovar, The act of state doctrine reflects respect for
foreign states, so that when 2 state comes into our couxiy and
asks that pur courts scrutlnizé its actiouns, the justifilcation
for application of the doctrine may well be signilicantly
weaker.~ Republic of Pnilippines v, Marcos, 806 F.2d 314, 383
(2d Cir. 1986}, gﬂ:t;_di:miﬁiéﬁu 107 5. Ct. 1587 {l387).

In addition, the zct of state doatrima arguably works
against Defendants because, rather than depriving a2 court of
Jurisdiction, the doctrine instructs that “the act within its
own boufidaries of one sovereign State becomes @& rule of
decision for the courts of this country.” W.S. Kirkpatrick, 110
§. Ck. at 705 (intermal quotations and alterstions, and
citation omitted); ses also Shazon, 588 F. Supp. at 547. In
otlhier words, the doctrina could work ta compel this Court to
prasume the validity of the vharious actions of the Capadian
government at issua.

For the foredolng rnasoﬁs, tha Court finds that the act of
state doctrine does not form a basis upon wWhich it should
iefrain frou entertaining the present action.

E. Politieal Question Doct:rm

Pefendants naxt zlsin téat the political guestion doctring
renders this case nonrjusti:;ahla because the inatant

litigation involves issues committed to different branches of

ra:]
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the United States govaernmant {internavional tax collection}, a
lack of judicially discoverabls and manageabla standacds
{inguiry intg the reasens bahind the rapeal of the various
tobacco taxes and the sufficlency of Cenadian law enforcemant
efforts}. and potential embazrassmant to the legislative and/or
exacutive branches of gcvernmfnt {the ndjudicat&nn of the
conduct, knowledge and motives of a range of Canadian
government officials}. Canadh responds that this case involves
epplication of United S5tatas law (RICO and common law frand)
and will not force this Court to make foreign policy
determinations or otharwise tﬁrust this Court into the foreign
palicy arena. .

“Not every case ‘touching forsign ralations’ is
nonjusticiabla.” Kadic v, Kaxadzig, 70 F.3d 232, 249 (2d Cir.

|
1598) (guoting Baker v, Carr, B2 §. Ct. 691, 707 (18862)), gert.
fdenjed, 116 §. Ct. 2524 (1996). Thus, courts must conaider the
ralevant factors on & case-by-case basls tu determine whether
tha political question doctrine is implicated. Sse id,

In Baker, the Supreme c?urt enmnciated the standards for
determining whether an issue i8 non-justiciable under the
political gqueskion doctring:

Prominent on the surface of any case held to invelve
4 political question is found [1] a textually

demonstrable conetitullonal comnliment of the issue
to a coordinate political departmast; or [2]7 a lack

of judicially discoverabla ind manigeabls atandards
for rasolving it; ‘or 3] the impossibility of

27 ,

deciding without an initial pelicy determination of a
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xind clearly for monjudicial discratich; oI {4] the
impossibility of a court's undertaking independent
rasolution Without expressiag lack of the respect due
coerdinate branches of government; or (5] an unusual
nuad for unquesCioning adherence to & political
decislon alresady made:! or [6) tha potentialiry of
ambarrzssment from maliifarisus proncunceuents by
various departments .on ohe quastion.

82 §. ct. at 710; pge alag Pagavan v, United states, 82 F,3d

23, 27 (2¢ cir. 1336), Upon %eview off these factors, tha Court

finds thw political guestion 'élor:trine to be inappligable.
First, tha issue involved hers, whather Dufendants’

fraudulent acts injured Canada, is not somathing that has bean

constitufionally committad ts a coordinate branch of
government. To the contrary, the adjudicatiaa of RICO and

Iraud claims is sntrusted te'thae judiclary. See, e.d.., Kadis,

70 F.3d at 249%; Klipghoffer v. 3.N.C. Achille laura Ed

Altnl-Gestigne Motonave Achille Laurs 1n Amminlstraziogne

Strpordinarism, 937 F.2d 44, 49 (2d Cir. 193]1). Second, the

Court agress with Canada that the instant RICO and common law

Fraud claims do not implicatg undiscoverable or unmanageable

judicial standards. The lag"al analysis of these claims rests

upon readiiy aycertainsbla damestic law and judicial atandards.
ses kadic, 70 F,3d at 2497 Klinghoffgr, 937 F,2d at 48 (Loxt
action against Falestinian Libsration Orgenization does not
implicate polizical questioﬁ doctrine). Third, resoluticn of
Canada's remaining claims will not implicats policy

determinations of a kind not suitable for Judicial resclution.
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70 F.3d at 248. Although fereign policy may be tangentially
affected here, “it is error to suppase that every case or
controversy which touches foraign relations lies beyond
judiclal cognizance.” Baker, BIZ 5. Cg, at 707: ges also Kadlg,
70 F.3d at 249; ¢an v, United States, 14 F.3d 160, 163 (2d Cirz.
1994); Xlinghoffer, 937 F.2d at 453. Thus, the Eclitical
question doctrine does not rar.éder Canada’s remaining ¢lains
noh~justiciabla. ’

F. Whather Csnada is a. “Parson’ Under RICO

Defendants next argue tnit Canada’s RICO claims are
statutorily barred bacause a foreign state is not a “person” as
that term i5 dafined in 18 U.S.C. § 1961(2). The substance of
Defendants’ argumant ls as rosllowa: RICO defines f£he term
“pstson” identically regardiaess of whether that person is the
RICO plaintiff or <defendant. ' Thus, scmeone, or scmething, that
falls within RICO's derinj.c:.:?n of & “person” may not only bring
suit under 18 U.S.C. § 1964(C), but is also exposed to criminal
and civil) liability thnreund;r. Howaver, foreign states, such
an» Canada, esnjoy sovereign imminity and camnot be haled into
United States courts as defn:éxdants. Defendants arqua that if
forelgn states are cobigidered to be “persons” under RICO and,
thus,. subjact to civil and eriminal 1iability, this weuld
amount Te an upexpresayad ahz;gatian of their sovereign immuniry

~ samathing Congress did not’ intesmd. Carrying the argument to

30
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scope of the law.” {ooper, 61 S. CT. at 743-44.
congress provided a specifie definition of the ward
Al

*pecson” waen used in RICO. section 1961 (3) provides that

% person’ includes any 1ndiv1d§al or antity capable of holding
2 legal or bameficial intarest in property.” Canada does not
sttempt to argue that it is an individual, but, rather, elaims
that it is an entity capable sf holding 2 legal or kaneficial

interest in property- ;

As delfined by Black’'s La; Dictionary, an “entitly” includas
*state, United States, and ta%eiqn government.” Brack’s Law
Drczrowane 532 (6% ed. 1990) (citing Rev. Mooes Bus. Conv. Act §
1.40.}. Thus, applying the p?ain language of the statute and
the common understanding of t&l words epploysd therain, the
dafigition ¢f & “person” incﬂudes forelgn states. Sga Republie
of the Philippines v. Mareos: 862 F.2d 1355, 1358 (9% Cir,
1588) (“ifa] governmental hodf is a person within the meaning of
18 U.5.C. § 1961(3}. . . The foreign nature of the [plaintiff]
dues not deprive it of statu;n:y personhicod.”), serl. denied
108 5. Ct. 1833 (1289); =gg élﬂﬂ Efizexn, 98 S. Ct. 584 (foreion
states ara “persons” within #hn antitrust laws).

Relying on Bgoanno. Def;néznts argue that governments are
not persons within the msaning of § 1561(3). In Bgpegng, the
United States government soﬁqht treble demages under 18 U.8.C.
§ 1964(c) against the dufendants therein. Like Canads doas
here, the United States claimed that it was an entity capable

32
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of holding lagal or beneficiali title in proparty and, thus. a

~person.” Ths Second Gircuit I::11.sau:.'reed.

The Bopannp Court found ﬁhat the United States is not a
“nerson” within the meaning of RICO despite its ability to hold
legal oy beneficial interest in property- Sas Bonanpo, 979 F.2d

at 22. The Bonanng Gourt reascned that when Congress intends

To include the Unifed States in a statutory provision, it doas

so explicitly; not by a catchall word such as “*persen.” See jid.

Tha Sopanne Court stated that;

If the government’s standing under Sectien 1964{c) is
*plain,” ona would & at a logs for adjectives to
describe the manner in which Congrass ordinarily
expresses lts intenticn to render a statutory
Provislion applicable to the United States: by
explicit reference ito the United States in the
operative language:of tha statute or by explicit
inclusion of the United Sktatss in the statutory
dafinition of the objact or cbjects affmcted by tha

law. :
Bonanng, 879 F.2d at 22. As the Second Circult noted in
Bongona, this is evident fra@ the wvarious statutory provisions
of RICO itself. Seg id.: see, £.8., 18 U.5.C. § 1964(b) (“The
Atterney General may institu;e procesdings under tiiis ‘

section.”)- :

in which the Suprems Gourt determined that the United States
was not z “person” within the meaning of € 4 the Clayten Actk,
15 7.s5.¢. 8§ 12, 15, Whilezgggng; involved antitrust instead
of rackebaering violaticns,:the Bonanne Court noted that tha

33
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antitrust laws served “as 2 moélel for the structurs and
language of RICO.” Bonanpo, 879 F.2d at 24. In fact, “the
‘clearast current’ in the legi:‘sla?.ive history of RISC is tha
reliazace on the Clayton Act mqldel." Town of Wast Martford v,
CReration Resgue, $15 F.2d 52, 103 (2nd Cir. 1990). As the
Second Cilrcuit noted, ™[ifl tl:;a standing pro‘:ris"i:aus aof the
antitrust laws have nek p:c:i;ely bean incorporated inre RICO,
they ara, at 3 minimum, pcrti%zent te the A<t and contain, in
certain raspects, identical lémquaqe.” Bonarnng, 879 F.2d at 25.
Refersnce to antitrust cases %I; therefére, instructive When
interpzreting RICO. :

However, tha reasoning :I:n Bonanpo and Cooper, Iinsafar as
it restricts tha standing of ;the United States, does not apply
whan a foreign sovereign’s s;fznding 1g ar igsue. Foreign
states are not on the sama féotinq a5 i3 the United States and
Congress does not tzeat fo:nign ptates z§ it does the Unitad
States when drafting :tatute;s. As the second Circulit stated in
Bonanneg, when Congress refer,.zx o the United States in a
statute, it dows so explicitly. See Bonapgo, 879 F.2d at 221:
sec 2150 Coeper, 61 S. Ct. at 744 (“(I]f the purpose [of the
statute] was to include the ;m;j.ted States, ‘the ordinary
dignities of speech would haf"ve lad’ to 1Ts mention by name.").
The same cannot be said wit}; respact to foreign atates.® See,

fCongress amended the Cﬁ.lyton Act To Bddreas the situation
of foreign states suing under that Act. Importantly, however,

34
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2.4,, Diizer, Iac., 98 S. ct. ;t 538-91; Marcos, 862 F.2d 13%4:
byt see 16 U.5.C. § 1832(13) (?e:ining *person” to imaluda “any
efficer, smployee. aqent,'dupértmant, or instrumentality of . .
. any foreign government.*). f

Aside froem the way in wh:'lich Congress explicitly refers to
the United States and not to ;oroiqn states, thsre is another
critical distinction ketween ?hn United States and foreign
states with respect 0 the RI&O and santitrust statutes.
Important to the decisions 1n?ﬂnnnnnn: B73 F.2d at 22, 25-28.
27 (referring te RICO), and ;Lnn:;, §. Ct. at 745 (refarring to
the antitrust laws), was thaé the United States allottaed ltsgelf
several “poient weapons for éntorC1nq the Act.” Gegrgis v,
Evaps, 62 S. Gt. 872, 973 (1?421. Therefore, declining te
afiford the United States a téabla damages ramedy was not

detrimental to 1lts ability té assert its rights under the two

|
In conzrast, rforelgn sovereigns lask any remedy other than

acts.

!
an action for treble damagesj under elther the antitrust acts or
RICO. In Bfizex, a divided Supreme (ourt made this distinction

in the sntitzust context, h&ldinq that fozeign governments

1
:
i
]
!

Congress did not wxpressly grant standing to foreign stateas
and, perhaps more impertantly, it did not exclude foraign
statas from the derfinition of “person.¥ Rathar, Congrass
allowed for actual dsmages for “any perscn who is a Pareigm
stetq.” 15 U.5.C. § 15{b) (1). This tends to indicate
Congreas’s approval of the Supreme Court’s definition in Piizer
of the tarm “person® to include foreign stataes.

33
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could sue for trsble damages u.léid!r the antitrust laws.?
Diatinguishing Cooper, the Coui:t emphtsized the reasoning used
in Georgia v, Evang, &2 5. Cc.§972, in which the State of
Georgia sought ko racaver tre}:{le damaqges under the gnritrust
statutes. The Evans Court naéad that “[tlhe considerations
which led to th{al CODCIusions[in Cooper that ;Ee United Stataes
is not & ‘perscn’)] zre antiraiy lacking hera.” 62 5. Ct. at
974. Specifically, the zgg.na Court reasoned that exeluding
states from the definition af? “person® in the antjitrust acts

would deprive them of any ram%dy for antitrust vieolations, a3

canclusion *{nlething in tha‘?ct, its history, or its policy.
Gould justify.” 62 5. Ct. at;974. Emphaslizing that stataes had
ng speclfic or sxplicit qrant-é: af anthority or rights of action
tunder the antitzusat laws, thé Supreme Court held that “[w]e can
perceive no reason for bel:l.e%ing that Congress wanted to
deprive a State . . . of the:fcivi]. remedy of trebla damages

which is availabla to or.heru;aj . . . who suffer through

violation of thae Aet.” zgang; €2 S. Ct. at 974. It was on thia

basig, a5 well as general nciions of internatienal comity, that

the Pfizer Court determined that foreign sovereigns ace

“parscons” within the meamimf_ of the antitrust lews. Sae Pfizar,
1

f

'As noted in the preceding footnerte, in rasponss ©o the
Plizer decisiop, Congress amendad the Clayrtsh ACT to limit
foraigm states to actual, rather than Trehls, damages Jee 15
U.S.C. § 15; gew also H. k. Bxr. No, 6§78, 9% cong. (19823,
raprinted in 1982 U.8.C.C.A.N. 34%5.

36
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434 U.5. at 318. [

A similar conclusion Ls warranted here. As wWith the
i

antitrust laws, the RICO laws ?110u the United States seversl

i
spacific remedies inclvding the rights to: (1) commence
criminal presecutions; (2) obtain injunctive relief; (3) seiza

property, ses 18 U.5.C. §§ 1963; 1964(pj; and (4] commence a

civil action. Sge 18 U.5.C. §/1964(b), (d). These rights aze

i
not, however, afffordad to foreign states.
states do not fall within thnfdntinition of Yperson¥ and,
accordingly, may not sue undér ¢ 1954 (c}, then they would be

deprived of 2 RICO ramedy :oﬁ any injuries they may have

Thus, i1r foralign

sugtained as B zasult of rac#etearinq activity. Ther= is

!
nothing in the legislative history or elgewhere tending to
suggest that Congraess intnndéd to exclude foreignm states from

the civil remedies afforded in $ 1964. $gg Marcog, 862 F.2d at
1358." i
i
There is another impart?nt distinetion betwgan The

antitrust laws and RICS that' further leads this Court to

]
conclude that Canada is a “person® under RICC. Although the
pe

civil enforcoment provisioni of § 4 of the Clayton act, 15
I
the Couzrt is cugnizantethat the anomaly raised by the

Bfizer decision will similarly resul? from this Court’s
holding. Thus, foreign atates will “hava a more potent remedy

than the United States in aeek;ng mongtary damages for

violations of the [RICO] laws.~ Ses. H.R. Rep. 333, at 3500.
AS with the Clayton Act, howavar, the resolution of this

nncmaly liss with Congrassi not the courls.
37
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v.5.C. § 15, and 16 U.S.C. § 1964(c) are quite similar, the
statutory definltion of “person” under those statutes difler.
The Clayton Act defines ﬁhn vord “persen” to “include
corporations and associaticas existing under or authorized by
the laws of aither the United States, The laws of apy of the
territories, the laws of any State, or the 1awquof any foreign
country.* 15 U.5.C. § 12{(a). RICO, howaver, has a much more
expansive dafinition, providing simply that a person includas
any entity capable of holding a legal or beneficial interest J..n
proparty - somathing Canada is surely able to do. Had Congress
intendad to exclude foreign states, 1t could have done so
explicitly. Sge, e.g9., 11 U.5.C. § 101(41) (excluding
govarnmental units from the definition of “"person”}.

Alrhough the soversign immunity lssues raised by
Defendants and by the Sopagpe Court pose, pexhaps, an
interssting parsdox, the Court need net delve into that issue
becauas it has besn resolved in the antitrust context by tha

Supreme Court in Pflzer,® the reasoning of which applies

‘Bfizer held that fareign states are “persons” that can
sue under the ankitrust lawe, gee 15 U.S.C. § 15,
notwithstanding that the prohibitions of those laws also apply
to “parsona“ (thersby sublecting those who can sus under the
antitrust laws Co liability thergundey), ses, ».g,, 15 UV.S.C. §
I ("Every person who shall maka any contract or engaga in any
combination oFf conspiracy herdby declared fo he illegal shall
be desmed guilty of a felony.*): 18 U.5.C. §§ 2, 1, 8 (“Evary
person. . . .*); 15 U.s5.c. § 7 (defining “person®}: 15 U.5.C. §
12 {deafining “person”}; 13 U.S.C. §§ 13, 132, 14 (™It shall he
unlawful for any persen. - . .*), and notwithstanding that
Zargign states ordinazily are not susceptible to sult in cur

33
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taxed and laws.

as mentionad supre at § II(3){1) (p. 17, a RICO plaintlis

only has standing if it can demonsirate that it sustained
injury to “business or proparty by reason of a violation of
cection 1862.~ 18 U.3.C. § 1964(c); saes algp Sedima, 105 5. Ct.
al 3285. This phrase contains twe alements necessary to a RICO
plaintiff’s claim: {1) injury to business or propexrty; and (2}
proximate <ausation.

Witk respact to proxXimate cause, the Supreme Court hnas
stated that 2 RICO plaintif? must demonstrate thart it would not
have sugtained the injury but for defendant’s violaticn of the
suatula and thaf such indury was pzeximately causad by
defandant’'s violation, applving common law notions of preximate
causation. See Iolmed v. Secupifiss Investor Drotackion Corp..
112 s, Ct. 1211 (1892); ses also Labozerz Tocal 17 Health and
Benefit Fund v. Bhilip Moyris, inc., 151 FT.3d 228, 234 {(2d Cir,
1999), gert. depipd, 120 S. Ct. 799 (2000) (“Fhilino Morris~©);
Moore ¥, FPaimwebber, Inec,, 188 F.3d 165, 178 (2d Cir. 1599)
(Calabresi, C.J., <oncurring).

The difficulties of applying tha concept of proximate
cavsa were fully Sat fozth by the Second Circuit irn Philio
Mor=is. See 181 F.34 at 234-38. That case made clear that, to
gstablish proximate cause, a plaintiff must prove: (1) direct

injury, see jd, a2t 235 (“direct injury is a key element foz

&0
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establishing proximats caugation”)! and (2) foresaeablility.
Ses id. at 236. Othex fackorg may also play into the equation.
See id. at 235-36.
1. Loss of Tax Ravenues

Because the Court has dismissed that portion of Canada’'s
claim seeking recovery of lost tex Tevenuss us Earred by the
Revanue Rule, Sog discussion sypra at IL(B} (1], the Court naed'
not analy:ie whether these claimed damages <ondtitute infury to
business or property or whether Dafendants’ allegead RIéO
violations proximetely cansed these injuries.

| 2, Increased and/or Continued Tobacco Consumption

In its Clvil RICO-stakwment, Canada lists “[ijncreasad
tobacco consumption among its populstion, especially its youth~”
and “[elontinned tobacco consumption among sxisting smokers” as
part of the injury to busineas or property it sustained as a
result of Dafendants’ alleged RICO viclations. Fae Dkt. No. 11,
PP- 57, 153. However, Canada Zall# to specily what harm it
actually sustainad as a result of any increased and/or
continued tabaceo consumption. I, therafore, is difficult to
ascertain whether this claimed harm is injury to business or
property. DMoreaver, even assuming this te be injury to
business or propezty, any harm sustained by Canada as a result
of iacreased and/or continued tobacco consumption is:

entirely darivative cf the harm suffered by (its
citizens] as z result of using tobacco products.

41
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withount injury to the individual smakers, iCanadal
would not have incurrad any increased costs for other
such injuries as & result of increased agd/or
continued tobacco consunptieal. . . . Belng Puxely
contingent on harm to third partles [tThe individual
smokers], thess induriss ara indlrect. Conseguantiy,
becatse [D]elehdants’ zllegad miscanduct did not
proximately cause the insuries allegaed, [P)laintiff[]
lackls] stamding to bring RICO claims agaiast
[Dlefendants fon this ground].

Philip Mogzris, 191 F.3d at 239.

As in Philip Morris, a finding of a lack of proximate
cause hers with respett to increased and/or continued tcbaces
consumption fully ceomports with the policy considerations set
forth by the Supreme Court in Holmas. S@g 112 S. Ct. at 1318.
In Holmes., the Supreme Court recognized the follewind policy
considerations behind reguiring direct injury:

fl] the less direct the injury is, the more difflcult
i+ becomes to ascertaln the amount of a plaintiff’s
damages attributable teo tha vislation, as distinct
from other, indepaendent, factorsl;! . . . (2]
recognizing claims of the indirectly injured would
force courts to adopt complicated rules apportioning
damages among plaintiffs removed at differsnt levals
of injury from the violativae acts, to obviate the
risk of multiple racovaeries[:) . . . [and) (3]
directly injured victims can generally be counted on
ta vindicata the law as private attorneys general,
withoutT any of the problems attendant upen suits by
plaintiffs injured more rewotely.
112 5. Ct. at 1318 (intermal citations omitted); gge algo
Philip Morris, 181 F.3d at 239~241. For thase reakens, any
damages sustained by Canada as a result of increased and/or
continned robacco consumption purportedly caused by Defendants’

alleged RICQ violations ara indirect and, thus, were ot

42

o1

£85£802802



07/05/00 17:38

PAY A& P FAY CTR DC #38

————a e E—

A 720
{Aev./m2}

Qioas

proximately causad by Defendants” actions. Accordingly, Canada
may not recover damzges under § 1964(c) for tThese claimagd
injuries.

3. Increased faw Enforcemant Cogtsa

As part of its allaged Injuries to business or preparty,
Canada claims that it “({s]pent monies seeking to stop the
smuggiing and catch the wrongdoers.” DKt. No. 11, p. 153,
Defendants maove to dismixss this portion of the Complaint
contmﬁding that increased law enforcement costs constitute non-
recovezrable soverelqn injury (as opposad Lo commersial injury;.
Canada responds that Defendants’ scheme to evade Canadian law
directly and proximataly caused the ihecreased law enforcement
costs and, thus, it may recover such cosis.

The initial inguiry with Iespéct to this claimed injury is
whether it constitutes iojury to “business ¢r properctv.” Under
the Clayton Act, whigh, as previsusly discussed, sorved as a
model for RILO, to atate a claim z plaintiff must denonstrate a
compeTltive injury. See Donanng, @79 F.z2d at 24. RICO differs
from tha Clayton Act, however, in thal there 1s no regquirement
of competitive injury. Sse Sadima, 105 5. Ckt. at 3285; see also
National Ora, for Women, Ing, v. Scheidler, 114 5. Ct. 799
(1994) (Section 1964{c) does not raguire proef of an sconomic

motiva); Ehillips, 771 F.2d at 314. As the Sgdimy Court

gtated:
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Where the plaintiff alleges sach element cf the
viclarion, the compeasable injury necessarily is the
harm caused by predicate acts sufficlantly related teo

constitute a pattern, foz tha @essence ol the
evinlation is the commission ol these acts in .
copnection with the eonduct of an entsrprise. Those
acts are, when comeitted in the circumstances
deilincated in § 1962(c), “an activity which RICO waa
designed to detar.“ Any recoverable damages ]
occurging by reason of & viclation of § 1962(c) will
flow from the commission of tha prediFate acts.
gedipa, 105 §. Ct. at 32B5. In footnote 15, The Jedima Court
explicitly statved that “(sluch damages include, but are not
limiced to, . . . compatitive finjury.” Sedimg, 105 8. ck. at
3285 n.1S (ewphasis supplied).

Bgrause Canada was compelled te increase law enforcement
sxpenditures to counbat Defendants’ alleged smuggling
operatians, it appears that such expenses are campensable as
injury to Canada's property. Seg, 8-Q.. Jhillips. 771 F,2d 312
{State Department of Revenue had standing under RICO to recavar
treble damages agalnst retaller who Flled Iraudulent tax
returng) ; Marsos, 862 .24 at 1358 (Republic of the Philippines
properly stated RICO claim for money allaegedly fraudulently
obrained from it). After all, Defendants’ purported activitias
forced Canada to s¥pend additional money, which, *of course, is
a faorm of praperty.” Reiter v. Sopgtene Corp., 99 5. Ct. 2328,
2330 (1979).

If the inguiry ended hera, cthe Court would be inclined to

allow canada’s claims lor law enforcement ¢osts L9 praceed.
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Howsver, the analysls of whether Canada sustained a cognizable

injury to bu¥iness oI PIOFeITY wnder RICO is compliceted by the

Second Circuis’s decision in Jown pf West Hertlord, 9215 F.2d
92. Town of West Hariford imvolved somewhat similar damages to
those sought by Canada herein (law enforcement cosks). In that
case, anti-abortion ectivists engaged in a2 sar;gs of acts

designed to impeds zccess to angd shut down a medical facility

that preavided abertion services. 7To restore osrder to the aras

and provide for the gereral safety, Tthe Town of West Hartfazd
responded wlth approximately forly police officers, ambulance
and paramedic teams with which it had contracted %o provide
sgrvices, and the fire department. The Town of West Hartford
then commencod o RICO action against the anti-sboztion
activists seaking to recover for its raduced ability to respond
to police snd fire ¢margencies on two separate gccasions, the
lmpairment of its contract for paramedic services, having its
police force operate ln an unnecessary level of slertness, and

overtime wage expansas which it would not gtherwise hava

incurred. Sem Jown gf West Hartford. 915 F.2d 92,

Relying on Hawall v, Stomdsrd Ol Co. of Qaliforpia, 92 S.
Crc. 885 (1972) and Reirer, 99 &. Ct. 2326, two cases invelving
tha Clayton Act, the Secend Circuit held that because these
injuries {including the overtime expensas) were not injuries to
a muplcipality as a party to a commercial transaction, thay ~do
not fall within the ambit of section 1964(c!.” Iowp of West
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Hartford, 915 F.2d at 104. RAgqain noting the close similarity
bstween the Clayhen Act and RICO, the Second Circuit
interprated Hawaili to mean that governmental entitles cenuet
recover for injuries to their general econany or thelir ability
to carry out their functions. Ses= id. at 103-04. Thus,
pursuant to Jown of West Hariford, where a municipality suves
under RICE, it mmst allege injury to its business aor property
in its capacity “aas &z party to a commaercial transactlon." Id.
at 104.

The Hawall case, upon which the Second Cigcuil heavily
relied in Tawn of Weet Haptford, imvelvad an antitrust action
{§ 4 of the Clayton Act) by the State of Hiwali sseking, amnong
other things, damages Tfor alleged monopollstic and price TCixing
activities in thrsa capacities: (1) in iks proprietazy capacity
for averchargas for petroleum products purchasad by the state
itself; (2) as parens patriae for similar overcharges paid by
its citizens; snd (3] as class Tepresentative for all
purehasars in Hawali for identieal overcharges. Ses Hawaild, 92
S. ct. at 84?7, The Court did not question the State’s ability
to resover for losses it directly sustained as a consumer of
petroleun products. Instead, the issue before tha Court was
whather “the injury asserted by Hawaii in its parens patriae
count ia an injury to its ‘business or property’ (within the

meaning of § 4 of the Clayton Ack].” Ig, at 890.
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The Supreme Couxt held that ~¢1]ike the lower courts that

have considared the mesning of the words ‘business or
that they refaer to copmercial interests

proparty,’ ws conclude

ar enTerprises. When the State seeks danages for injuries to

its commercial i{nterasts, it may sue under § 4. But where. . -

the State saeks demages for other injuries, it Es not properly

Wwithin the Clayton Act.” Id. at 892.
Central o the Supreme Court's dacision in Bawall were

some of the practical impllcations of permitting the Svate of
Bawaii to recever on behalf of it citizens. Ses Beitern, 59 S.
CT. at 2332. The first concarn was that of ascertaining

damages. The Court stated that:

Where the inYyury co the State oceurs im its capacity
as a consumer in the marketplace, through a “payment
of money wrongfully induced,”
Bi 4 i , 27 5. Cck. 65, &8
(1506), damages are astablished by tha amount of the
overcharge. Under § 4, courts will not go beoyend the
fact of this injury te determine whether the victim
of the cvercharge Las partlally recouped its loss in
gome other way, even though a State, for example, may
ultimataly recoup soma part of the overcharge through
increawed taxes paid by tha seller. Seg
5 Inc. Y. U b 3 ., BB S, CE.
2224, 222% {1868]. Measurement of an injury to the
general ecomomy, oo the ather hand, necessarily
involves an sexaminatisn of the impact of a restraint
af trade upon every variable that affects tThe State's
econonic health - a task extremely difficult, ™“in the
resl aconomic world rather than an esconomist's
bypothetical model.” id., at 2231. <The lower courts
have hean wirtually unanimous in concluding that
Congrass did not intend the antitrust laws o provige
a remedy in damages forxr all injuries that might
conceivably be traced to an antitrust violation-

Hawaii, %2 5. Ct. at E91-92 n. 14.
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The second concern dealt with the apportlonment of damages
and potential for duplicative reCoveriss. Jgg Beitsr., 9% 5. Ct.
at 2332 (“A central premise of cur holding in Hawail was

concern over duplicative recoveries.”). Because every

individual who suffered damage to business or property by
reason of ap antitrust vielation could seek radress under $ 4,
aliowing the state ko recover for thesa same damages “would
opan the door to duplicative recoverims.” Hawall, 92 5. Cr. at
892. In this regard, the Court stated that:
A large and ultimately indeterminable part of the injury
te the “general econoly,” as it 1ls measurad by economists,
is no more than a reflection of injuries to the “huslness
or property” of consumers, for which they may recover
thamselves under § 4. Even the most lengthy and expansive
trizl ecould not in the final analysis, cope with the
problems of double recovery inharent In allowing damages
for haczm both te the aconomice intarests of individuals and
for the quasi-soveresign interests of tha State. At the
very least, L{f the latter type of injury is %o be
compengable tnder the antitrust laws, we should insist
upon a clear expression of a coagregsienal purpess to make

it s0, and no such expression js to be found in § 4 of the
Clayren Act.

82 5. Ct. at 892. For these razsons, the Supreékhe Court refused
to allow Hawaili to recover under § 4 of the Clavton Act far
injuzries other than those to lts compereial interesta.

Saveral years alfter the Hzwaii decision, the Supreme Court
decided Rejter, in which the Court held that consumers of
retail goods, and not just injured business entities, have
standing to sue under § 4 of the Clayten Act, thereby

broadening the Clayton ASt’s standing requirement. Je¢ Reifer,
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99 §, Ct. at 2332. Later, the Supreme Court decided Sedims, in
which, as neted, it adepted a broad reading of RICQ's injury
requirement. See Sediza §.P.R.L. v. Inrex Co,. Ing., 105 S. Ct.
3275, 3285-86 {1985); mes alsg Sagso, Z000 WL 767284, at *7
[noting that § 1964{c) shotild be imterpreted broadiy).
Importantly, in Sedima, which involwed private }itigm:s, the
Suprema Court noted that RICQ danages ara not limited ko those
resulting from competitive injury. See id.; gf Sedima, 105 5.
ct. 3392, 3302 (18585} (Marghall, Erenhsn, EBElacimun, and Fowell,
JJ., dissenting) (“The cnly way to give effect to Congress’
concern is ta require that plaintifis plead and prove that thay
sulfered RICO Ilnjury = injury to their competitive, investment,
or viher business interests.”).

The Supreme Ceourt”s wording in Hawali requiring “damages
for injuries to its commercial interests” precludad rhe types
of damages sought in Town of Wegt Hartfopd. However, tha
reasons for the holding in Hgwali seemingly did not apply to
the facts in that case. The Town of wast Hartford sought te
secovayr, at least in part, for diserate injuries to itsslf -
over 542,000 in overtime wage expanses. Unlike in Hawail, the
Town of West Hartford itself actually sustained these injurias,
thay wers readily ascertainable {presumably, sna could simply
refar to the Town's payrell records}, and there was no
possibllity of dupllcative recoveriea bacauss no other
individuals or entities would ba able to recover those damages
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sustained by the Town.
Notwithstanding theee distinctions. the extension of tha

liberal RICO injury requirsment beyand competitive injury, and
the diffarapce betwesn the injury requirement in RICO and & 4
of the Clayton Act, see, e2.g., E;g;g;_ﬁgi_z&_ﬂlggguiit, 387
F.24 1319, 1327 (8" Cir.), gerf. depjed. 114 s, Ct. (1593);

Begnett v. Berg, 685 F.2d 1053, 1039 (8% Cir. 1982), gert,
denled, 104 sS. Ct. 527 (1983); Malley-DUTT & Assocs.. Inc. Vv

Crown Life Ing, Co., 792 F.2d 341, 384 (3d Cir. 1986), aff’d,
107 5. Ct. 278% (15687); Phillipg, 771 F.24 at 3164, the Second
Cireulr held that the injuries sustained by tha Town of West
Hartlford censtituted non-cognizable injury to the Town's
general economisc wall-belng and/or lts ability to carry out its
functions. Sga Jowp of West Harsford, $15 F.2d at 104. In
short, Town of Wast Hartford ragquires injury to the

govarnment’s copmerclial interests in RICO claims. The Court
has een unable te find any Suprems Court or Second Circuit
cases that have overtuled, abzoegataed, or otherwlss departed
frem thig holding to which thig Court is bound.

Hare, like in Town ol West Hartfcrd, Canada is seeking to
recover incrzased law enforcement costs. The Court agrees with
Canada that these costs could readily be found to be a direct
and proximate causa of Dafepndants’ alleged unlawful activicy,
thereby satisfying the causation reguirement. Moreovex, Canada
has sustained distinet aconomic harm allegedly as a result of

S0

Bos1

265£802807



07/05/00 17:40 FAX A & P FAX CTR DC wms

07/05/00 1_1!26 FAX 202 §268 1700 JONES. DAY Bosz
£ -

AQ TaA
{ﬁav.ﬂfw

Dafendants’ activities for which no other person or entity
could recover. Nevestheless, the holding im Iguwn of Wegt
HartZfozrd compals the Court to couclude that such casts do not
constitute a cognizable RICO Injury to Cinade as 3 party to a
commercial transaction, but, rathar, constitute injury to
Canada’s general cconomy and its abllity to carzy out its
functions. Becausa the cost of law enforgement pertalns to
genaral municipal functions rather than commercial activities,

under Town of West Hartford, Canada may not racover for such
damages under RICO. Absent anv cognizable indury in fact.
Canada doas not have standing to assert the instant RICD
clains.
4, Injunctive Raliaf

Asidae rrom its claim for menetary damages, Canada also
seaks various forms of injunctiva rellef. Sectiom 1952 (c)
limits private plaintiffs to damages and does not provide a
basis upon which it may aeek injunctive relief. Sge 15 U.5.C. §
1964(c): Reljiglous Tech. Qts. v. Wollersheim, 756 F.2d 1076 (9%
cir. 1586), gept. denied, 107 §. Cr. 1338 (13987); Town of Wasr
Hartford ¥, Cperation Rescua, 726 F. Supp. 371, 376-78, xzev’d
ou gther grounds, 915 F.2d 92.

H. suppiemental Jurisdicticn

Having diemisaed Canada’s federal causes of action at whis

@zrly stage of the litigation, the tourt declines to exercise
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supplamental jurisdiction over the common law fraud action. Ses

28 U.S.C. § 1367(c) (3); gee alsg Shengndoan v. Unilgg Stafes
Bap’'% of the Interior, 159 F.3d 708, 714 (24 Cir. 1998] L

I1I. cONCLUsION

For the foregoing reascns, Pefendants’ motions to dismiss
the Complaint ia its entirety are GRENTED.
IT IS 30 ORDERED

DATED: s 29 _, 2000
w ; New York

U.8, pPletiet Judga

Wririsdisticon is lacking under 28 U.5.C. § 1332 hgcause
there is oot complete diversity - on the one side is Canade and
on the othar is a Canadian corparation [RJR-Macdonald). Sesg

icn ¥ Fomento v, Vint wr 628
F.2d 786, 789 (2d Cir. 1980) (*[Tihe fact that alien parties
[ara] present on both sides . . . destrovis] complsta

divaersity.”), gert, depied, 101 s. Ck. 863 {1581} see also 28
U.5.C. § 1332la}.
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