April 11, 2006


The Honourable Dalton McGuinty

Premier

Province of Ontario

Main Legislative Building

Room 281

Queen’s Park, Ontario  

M7A 1A1

Dear Premier McGuinty:

Re:
Cost recovery tobacco litigation
The health community has had a longstanding interest in lawsuits designed to hold the tobacco industry accountable for its predatory behaviour, be they related to the smuggling fraud or fraud and negligence associated with the failure to warn about tobacco risks.  We understand from several sources that there have been recent discussions within your government about filing suit against tobacco manufacturers and others to recover monies incurred by the health care system in the course of treating tobacco industry-caused diseases.  As the British Columbia government and others allege, fraud, negligence and other wrongs are at the root of virtually every claim filed by governments against the tobacco industry.  This wrongful behaviour goes back to the mid-1950s.

There are several important reasons for filing suit.  Given your government’s much-appreciated leadership to date on the tobacco issue, we believe that you will understand the importance of doing so.  A decision to litigate would be good public health, good economics and good politics for several reasons:

Justice – The lawsuit we urge involves the largest and most destructive fraud in the history of business or public health in Ontario.  It is alleged that the tobacco industry lied for decades with respect to the risks of tobacco, to the addictiveness of nicotine, to its involvement in nicotine manipulation, and to its marketing to children.  This fraud and other wrongs have caused or contributed to the deaths of hundreds of thousands of Ontarians.  Justice demands that those responsible be held accountable before the law.

Cost recovery – The tobacco fraud and other wrongs have cost Ontario billions of dollars and the potential recovery involves billions of dollars.  In the U.S.A., the negotiated settlement for virtually the same wrongs that took place in Canada was US$246 billion.  If litigation by the provinces is able to reach to the international parents whom we believe orchestrated the fraud, the potential recovery for Ontario could be enormous.  Even if the recovery is only a few cents on the dollar, the payout could be substantial.  It is essential that the Ontario government take the necessary steps to claim its share of any amount believed to be owed to the provinces as a result of any wrongful activity.
Disclosure of documents – The negotiated settlement in Minnesota put over 30 million pages of previously secret tobacco industry documents into the public domain. From a public health perspective, the disclosure of Canadian industry documents and the window on industry behaviour that they would provide for legislators, the media and public would be invaluable.  Given the important role that disclosure would play in encouraging discussion in the media, in designing health programmes best suited to repairing tobacco industry-caused health damage and in persuading people to leave the tobacco market, it is critical that Ontario join the other provinces, litigate and bring about disclosure of industry documents.

Public education – The public education benefits from unpaid media that would accompany litigation would be enormous and would undoubtedly dwarf the benefits of a paid tobacco control mass media campaign.  Knowledge of industry misbehaviour would encourage many of Ontario’s smokers to take advantage of smoking cessation programmes.

Deterrence – As you know, one of the purposes of criminal sanctions and civil remedies is to create a deterrent against wrongful behaviour.  Through the passage of legislation, or the introduction of legislation, the provinces of British Columbia, Newfoundland, Manitoba, Nova Scotia and New Brunswick have made it clear that they intend to hold the industry accountable for its decades of destructive activity. This will act as a powerful deterrent against similar behaviour by others. In the interests of public health and the rule of law, it is essential that Ontario create a similar deterrent.

The threat of bankruptcy and the achievement of public health reform – The industry will negotiate if it faces bankruptcy and the disposition of its assets including trademarks.  Out of settlement negotiations, huge public health benefits could flow.  It is important that the Ontario government capitalize on the potential to create this kind of leverage over the manufacturers given that the health of generations of kids could be at stake.

Sharing the costs of litigation – As stated above, several provinces have indicated an interest in and a commitment to cost recovery litigation.  Ontario must be part of this coalition of litigants. A large group of litigants could share costs and present a unified call for justice.

Premier, in response to the threats of litigation, senior tobacco executives and lobbyists have taken the position that Canadian governments have been “senior partners” with cigarette manufacturers and that, therefore, it would be inappropriate to sue for tobacco industry-related fraud, negligence and other wrongs.  Governments, of course, did not lie about tobacco risks and did not have access to industry documents proving knowledge of addiction. Nor did they target minors with predatory marketing campaigns.
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Ontario must respond to the “senior partner” industry smear and hold the industry responsible for its decades of destructive behaviour.  We urge Ontario to announce that it intends to take the necessary steps to recover health care costs caused by the tobacco industry as a result of its predatory marketing.

Sincerely,

(Signatures on original letter)
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Professor of Psychology
University of Guelph

Kari Dehli, Associate Professor
Department of Sociology and Equity Studies in Education
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University of Ottawa Heart Institute
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Chief of Staff 
York Central Hospital 

Peter Selby, MD, MBBS, CCFP, MHSc

Clinical Director

Addictions Program

Centre for Addiction and Mental Health, and

Assistant Professor

Department of Family and Community Medicine and Psychiatry

Faculty of Medicine

University of Toronto
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* denotes those among 11 signatories of a similar letter sent to Premier McGuinty on 

March 16, 2006

Please address replies to the signatories in care of:

Garfield Mahood

Executive Director

Non-Smokers’ Rights Association

720 Spadina Avenue, Suite 221

Toronto, ON, M5S 2T9
x.c.
Hon. Jim Watson

Hon. Michael Bryant

Hon. George Smitherman

Hon. Caroline Di Cocco, MPP

Peter Fonseca, MPP

Dr. Sheela Basrur

Alex Johnston

Don Guy

Gerald Butts

Jamison Steeve
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Adam Dodek

Tom Jacobsh



















