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RESPONDENT ON CROSS-APPEAL’S FACTUM 
 

PART I – FACTS & OVERVIEW 
 
Overview 

1. In this class action, consumers seek to recover monies paid to, and profits made by, 

Imperial Tobacco Canada Limited (“Imperial”) in respect of purchases of “light” and “mild” 

cigarettes.  The claim, brought pursuant to provincial trade practice legislation, is based upon 

alleged deceptive trade practices by Imperial.  Imperial seeks by cross-appeal to pass on any 

liability to Canada by means of third party claims based upon Canada’s alleged statutory liability 

under the same provincial trade practices statutes, as well as negligence and equitable indemnity.  

The Court of Appeal struck out the third party claims at issue (with the exception of negligent 

misrepresentation, the subject of Canada’s appeal) and the Attorney General of Canada 

(“Canada”) opposes this cross-appeal. 

2. What is at stake here, as in the companion Costs Recovery matter, is the ability of Canada 

to protect the health of the Canadian public through its tobacco control policies, free of the 

spectre of indeterminate liability to tobacco manufacturers sued by consumers for breach of 

provincial trade practices legislation. 

3. Canada was not a “participant in the tobacco business” as argued by Imperial.  The third 

party notice does not allege that Canada acted as an industry player.  Rather, it alleges that 

Canada’s research into and development of tobacco varieties arose as part of broader 

programmes to address the adverse health effects of cigarettes.  As the Court of Appeal 

unanimously held, Canada is thus not a “supplier” under the provincial trade practices 

legislation, as it is not alleged that Canada acted “in the course of business”.  If such legislation 

is nonetheless held to be applicable to Canada, Imperial relies only upon federal legislation, the 

Crown Liability and Proceedings Act, to bind Canada to the provincial legislation.  The federal 

legislation does not, however, apply. 

4.  With respect to the claim for negligence, it is plain and obvious, as the Court of Appeal 

held, that any duty of care which Canada owed to the tobacco manufacturers for “negligent 

design” is negated by policy considerations.  The potential creation of a widening sphere of 

indeterminate liability here is a significant policy concern which negates any prima facie duty of 
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care found to exist.  Canada’s actions involved developing programmes, pursuant to a broad 

statutory discretion to act in the public interest, and to respond to the health risks of tobacco 

products.  A duty of care would also conflict with the balancing of a myriad of interests required 

for the development of such programmes. 

5. With respect to the alleged duties to Imperial and consumers based upon “failure to 

warn”, the Court of Appeal was correct in not considering such allegations, which are not raised 

in the third party notice. 

 
6. Finally, the doctrine of equitable indemnity has no application.  The Court of Appeal did 

not err in finding that it is plain and obvious that Canada cannot be held to have undertaken to 

indemnify the cross-appellants for any liability to the plaintiff. 

 
Facts 
 
7. The background facts with respect to this action, as well as the policy, legislative and 

regulatory context are set out in Canada’s factum on the appeal at paragraphs 6 – 21.  The 

additional facts below relate specifically to the matters at issue in the cross-appeal. 

 
The Trade Practices Claim  

 
8. The first branch of Imperial’s third party claim for contribution and indemnity is based 

upon Canada’s alleged liability to the plaintiff under provincial trade practices legislation.1  The 

Court of Appeal unanimously held that it was plain and obvious that Canada’s alleged activities 

“were not done in the course of business” within the meaning of that legislation and therefore 

that it did not apply to Canada.2 

9. The majority also held that Canada was not, in any case, bound by the provincial 

legislation, based upon the common law doctrine that a statute does not bind the Crown unless it 

is expressly named or bound by necessary implication, which requirements were not satisfied.3 

                                                 
1 The Trade Practices Act (TPA) R.S.B.C. (1996), c. 457, ss. 18 and 22, Appellants’ Joint Book of Authorities 
(“A.B.A.”) Vol. V, Tab 89, and its successor, The Business Practices and Consumer Protection Act (BPCPA), S.B.C. 
2004, c. 2, ss. 171 and 172, A.B.A., Vol. IV, Tab 59.  The TPA is applicable from May 9, 1997 to July 3, 2004; 
BPCPA from July 4, 2004 to the opt-out / opt-in date set by the Court in the main action. 
2 Knight v. Imperial Tobacco Canada Limited, 2009 BCCA 541 (C.A.) per Tysoe J.A., at paras. 34-5, A.R. p. 42; 
per Hall J.A. at para. 96, A.R. p. 64 
3 Ibid., at para 29, A.R., p. 40-41. 
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Other Claims as Dealt with by the Court of Appeal 

10. With respect to the claims in the third party notice founded on what he termed “negligent 

design”, Tysoe J.A. for the majority of the Court of Appeal held that it was plain and obvious that 

any prima facie duty of care owed by Canada to tobacco manufacturers was negated by policy 

considerations.  He held: 

[T]he claim of ITCAN for recovery of pure economic loss from Canada gives rise 
to indeterminate liability, and this consideration is sufficient to negate the prima 
facie duty of care found to be owed by Canada at the first stage of the Anns test. 
Evidence at trial would not affect this conclusion, and a decision can be made on 
the claim at this stage of the proceedings.4 

11. Tysoe J.A. did not identify the paragraphs of the third party notice containing the 

allegations he referred to as involving “negligent design”.  Hall J.A., for the minority, did not 

acknowledge or separately assess any claim in the TPN for “negligent design”.  As noted in 

Canada’s factum on the appeal, the main action seeks the refund of monies paid by consumers for 

cigarettes purchased from Imperial, based solely on statute.5  It alleges thirteen statutory “deceptive 

acts or practices” by Imperial in respect of light cigarettes.6 

12. Hall J.A. for the minority would have struck out the claims in negligence against Canada 

in their entirety.  Hall J.A. identified policy concerns which weighed against extending liability to 

Canada in negligence:  (a) indeterminate liability for claims involving economic loss;7 (b) that 

Canada “is a regulator of the tobacco industry, not an insurer”;8 (c) that “imposing a duty of care 

on Canada towards tobacco manufacturers … would conflict with measures designed to encourage 

and curtail smoking as deleterious to health”;9 and (d) that “[w]hile the development of new strains 

of tobacco involved Agriculture Canada, in my view the government engaged in such activities as a 

regulator of the tobacco industry seeking to protect the health interests of the Canadian public.  

Policy considerations underlaid all of these various activities undertaken by departments of the 

federal government.”10 

                                                 
4 Ibid., at para. 83, A.R. p. 59. 
5 See: Appellant’s Factum, at para 7; and TPA, supra, ss. 18 and 22, A.B.A., Vol. V, Tab 89, pp. 241-243; and 
BPCPA, supra, A.B.A., Vol. IV, Tab 59, pp. 135-136. 
6 See: Appellant’s Factum, at para 8; and Statement of Claim, at para. 11, A.R., pp. 118-120. 
7 Knight (CA), supra, at para. 103, A.R., p. 67. 
8 Ibid., A.R., p. 67. 
9 Ibid., at para. 108, relying on the reasoning of the motions judge, A.R., pp. 69-70. 
10 Ibid., at para. 100, A.R. p. 66. 
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13. With respect to what Imperial refers to as “failure to warn”, neither Tysoe nor Hall JJ.A. 

assessed, or acknowledged the existence of, allegations of this nature in the Third Party Notice. 

 
14. With respect to the claim for equitable indemnity, the Court of Appeal was unanimous 

that it was plain and obvious that that aspect of the third party notice could not succeed.11 

Constitutional Issue 
 
15. As the Court of Appeal unanimously concluded that Canada was not a supplier under the 

provincial trade practices legislation, the Court found it unnecessary to decide whether or not this 

legislation applied to Canada as a matter of constitutional law.12  In view of fact that the cross-

appellant does not rely upon provincial legislation to bind Canada, the constitutional issue stated 

by the Chief Justice does not arise in this appeal.13 

Position on Imperial’s Statement of Facts 
 
16. Canada takes issue with certain of Imperial’s statements of fact.  The pleadings must be 

taken to be true for the purposes of a motion to strike, and Imperial makes certain assertions 

inconsistent with the pleadings, in an attempt to create the impression of an arguable case.  By 

contrast, reference to the pleadings themselves make it evident that no trial is needed to 

determine that it is plain and obvious that the claims in question must fail. 

 

17. Imperial asserts that “none of the facts pleaded in the Knight TPN relate to Canada’s role 

as a regulator”14; that “Imperial's claims in the Knight TPN do not relate in any way to Canada's 

regulation of an industry.”15  This is incorrect.  The third party notice makes references 

throughout to Canada’s role as a statutory regulator.  For example, it contains the following 

allegations respecting Canada’s escalating assertion and exercise of regulatory authority: 

                                                 
11 Ibid., at para. 90 (Tysoe J.A. for the majority), A.R., p. 61; and para. 109 (Hall J.A. for the minority), A.R., p. 70 
referring to his reasons in B.C. v. Imperial Tobacco Ltd., 2001 BCCA 540, at para. 57, A.R., p. 101. 
12 Ibid., at para. 36 A.R., pp. 42-43. 
13  The Chief Justice stated the following constitutional question: “Are the British Columbia Trade Practices Act, 
R.S.B.C. 1996, c. 457, and the Business and Consumer Protection Act, S.B.C. 2004, c. 2, constitutionally 
inapplicable to the federal Crown because the latter is constitutionally immune from liability under the Act?” A.R., 
p. 180. 
14 Imperial Cross-Appeal Factum, at para. 18. 
15 Ibid., at para. 50. 
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2.  The Federal Government acted, at material times and in ways material to this action, 
in carrying out its statutory duties and exercising its authority and powers, through Health 
Canada and Agriculture Canada. 
… 
22.   In the mid-1960s, the Federal Government, in furtherance of its responsibility for 
protecting the health of continuing smokers, and through its Officials at Health Canada 
and Agriculture Canada, explored ways to reduce tar in tobacco smoke. … Officials at 
Health Canada decided in 1967 to limit the maximum amount of tar and nicotine 
cigarettes could contain as measured by standard testing methods.  Legislation was 
introduced into Parliament to achieve that objective. While the Bill did not become law, 
the rationale for the Bill was to encourage continuing smokers to switch to light and mild 
products. Rather than pursue legislation, Officials of Health Canada decided to 
implement specific programmes. 
… 
69. On January 1, 1976, under threat of government regulation, ITCAN and other members 
of the CTMC agreed to publish tar and nicotine information on cigarette packages pursuant 
to the encouragement, advice, requests or direction of Officials of Health Canada. 
 
70. From January 1, 1989 onwards, ITCAN was required under the Tobacco Products 
Control Act, S.C. 1988, c. 20 to report to the Federal Government and to publish on packages 
the emissions of tar, nicotine and carbon monoxide and other smoke constituent yields as 
measured by the standard testing methods approved by Officials of Health Canada. 
… 
72. Officials at Health Canada monitored the introduction of “milder” versions of popular 
brands by tobacco manufacturers and their increasing market share noting that, in 1977, 
their introduction had been made in response to public demand, government pressure in the 
form of continuing negotiations and the possibility of stringent government regulation. 
… 
IX.   THE SUPERVISION AND REGULATION OF ITCAN BY FEDERAL 

GOVERNMENT OFFICIALS 
 
110. At material times, the right to manufacture, promote and distribute cigarettes, 
including “Light” and “Mild” cigarettes was authorized and sanctioned by the Federal 
Government and its Officials and ITCAN’s activities were monitored, and directed by it.  
In material matters, ITCAN acted on the advice or at the request of Officials of the 
Federal Government. 
 
111. The Federal Government through its Officials also monitored ITCAN’s advertising, 
marketing and promotional activities in relation to “Light” and “Mild” cigarettes to 
ensure they complied with its overall objectives and health programmes. 
 
112. Through its advice, requests or direction to ITCAN, the Federal Government and its 
Officials have defined the standards applicable to ITCAN’s communications with its 
consumers. The Officials of Health Canada and Agriculture Canada have monitored and 
directed ITCAN in matters relating to smoking and health and have requested ITCAN to 
act in certain ways or refrain from acting in certain ways now alleged by the Plaintiff to 
be deceptive acts or practices under the Trade Practice Act, R.S.B.C. 1996, c. 457.16 

                                                 
16 Amended Third Party Notice of Imperial Tobacco Canada Limited (“TPN”), A.R., pp. 136, 141, 151, 152, 158, 
and 159; See also: Statement of Defence of Imperial Tobacco Canada Limited (“Statement of Defence”), at paras. 
11, 24, and 25, A.R., pp. 127 and 130. 
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18. In addition to allegations which specifically reference proposed and actual regulatory 

action by Canada, the third party notice is replete with allegations of Canada’s “direction” of the 

tobacco manufacturers’ conduct.  It also alleges as a general proposition that Imperial “complied 

with the duties defined by and the standards set by Officials of the Federal Government”.17  The 

source of this ability to “set standards”, was evidently Canada’s statutory and regulatory authority. 

19. The main claim in this proceeding relates to purchases of cigarettes occurring only after 

May 8, 1997.18  This is well after Canada passed detailed tobacco-specific regulatory legislation 

governing this industry in 1988.19 

20. Imperial states that “[t]his is a case against Canada as the designer and developer of the 

very consumer product at issue”.20  That is not the case.  The “consumer product at issue” is 

“‘light’ and ‘mild’ cigarettes” (“Light Cigarettes”),21 produced, marketed, and sold by Imperial.  

Canada is not alleged to have designed or developed Imperial’s Light Cigarettes, or any 

consumer product for that matter.  What the third party notice does allege is that Canada 

conducted research into and developed tobacco varieties and licensed them to growers.22  

Tobacco varieties are not a consumer product.  They are not alleged to have been supplied or 

sold to consumers by anyone. 

 
21. Imperial also states as a fact that Canada “created the standard testing methods”23 used to 

determine the level of toxic emissions in cigarettes.  There is no allegation in the third party 

notice that the standard testing methods used to determine tar and nicotine levels in tobacco 

products were created by Canada. 

 
22. Imperial states that the third party notice “explains that Canada became a major 

participant in the tobacco business, in designing, promoting and licensing the same ‘light’ and 

‘mild’ tobacco strains incorporated into Imperial's products, and complained of by the 

                                                 
17 See: TPN at para. 122; see also 121, 123, A.R., p. 161. 
18 Appellant’s Factum, at para. 9 referring to the certification decision, 2006 BCCA 235, at paras. 35-6, A.B.A., Vol. 
II, Tab 33, pp. 145-6. 
19 Tobacco Products Control Act, S.C. 1988, c. 20, A.B.A., Vol. V, Tab 85, p. 163. 
20 Imperial Cross-Appeal Factum, at para. 3. 
21 Statement of Claim, at paras. 3 and 4, A.R., p. 115 and 116. 
22 TPN, at para. 96, A.R., p. 155. 
23 Imperial Cross-Appeal Factum at paras. 15 and 17. 
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plaintiff”.24  This is incorrect.  First, the plaintiff’s claim makes no complaint about deceptive 

practices associated with tobacco strains or varieties.  The consumer products at issue in respect 

of the alleged deceptive acts and practices by Imperial are Light Cigarettes.25 

 
23. Second, the third party notice does not allege that Canada “became a major participant in 

the tobacco business” through its involvement in developing and licencing tobacco varieties.  

The development of tobacco varieties is alleged to have arisen as part of Canada’s broader 

programmes to address the public health effects of cigarettes.  Canada’s participation is not 

alleged to have occurred as part of a business venture.  For example: 

9. Through its Officials, and in carrying out its statutory duties and exercising its 
authority and powers, Health Canada has developed a smoking and health programme 
through which it has executed or implemented at the operational level governmental 
policy on smoking and health. That smoking and health programme was originally 
developed and implemented as a result of the first national Conference on Smoking and 
Health in 1963, which established that governmental policy should be to act so as to 
protect the public from the risks of smoking through a programme of education about the 
risks of smoking and research into the hazards of smoking and the possibilities of 
reducing those risks. … 
… 
31. On or about November 18, 1971, Dr. Chapman of Health Canada confirmed to 
representatives of the tobacco growers and ITCAN that Health Canada Officials were 
interested in protecting the health of continuing smokers by, amongst other things, 
reducing the tar and nicotine content of cigarette smoke and producing light and mild 
products. 
 
32. On January 22, 1973, the Ministers of Agriculture, Mr. Whelan, and Health, Mr. 
Lalonde, announced the construction of new laboratories at the Tobacco Research Station 
at Delhi, the purpose of which was to develop tobacco varieties and cultural, curing, and 
other processing techniques that could contribute to the production of light and mild 
products.  The contemplated tobacco strains were ones containing a much lower 
percentage of tar producing constituents than the existing varieties.  The goal was that 
new types of tobacco when combined with improvements in manufacturing processes, 
such as the production of reconstituted tobacco sheet and advancements in filter design, 
would enable further steps to be taken in the production of light and mild products that 
would expose smokers to fewer harmful substances. 
… 
34. On January 22, 1973, the Minister of Health announced a three-way programme of 
cooperative research between two government departments, namely, Health Canada and 
Agriculture Canada, and a university (the University of Waterloo) to contribute to 
international efforts to produce less hazardous light and mild products and to facilitate 
Health Canada’s guidance of the tobacco industry in matters affecting health. The 
Minister confirmed the continuance of regular communications on these matters between 

                                                 
24 Imperial Cross-Appeal Factum, at para. 16. 
25 Statement of Claim, at paras.7, 11(c), A.R., 116 and 118. 
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the two government departments and the tobacco manufacturers.  The Minister confirmed 
that the joint research programme was one component of a broad programme to reduce 
the hazards of cigarette smoking in which Health Canada was involved and which 
included public education, studies of ways to help Canadians avoid or discontinue 
smoking and surveillance of light and mild products on the market. 
… 
93. At material times in the 1970’s, Officials at Delhi Research Station and/or Health 
Canada sponsored research at the University of Guelph into developing methods for 
biological evaluation of different tobacco types with the objective of producing a less 
hazardous cigarette.26 

24. Canada’s research into and development of tobacco varieties is thus alleged to have 

occurred in the context of programmes introduced under Health Canada’s mandate to protect the 

public health.  In the words of the foregoing paragraphs, Canada acted “in carrying out its 

statutory duties and exercising its authority and powers”, “to protect the public from the risks of 

smoking”, to “protect the health of continuing smokers”,  to “expose smokers to fewer harmful 

substances”, “to contribute to international efforts to produce less hazardous light and mild 

products and to facilitate Health Canada’s guidance of the tobacco industry in matters affecting 

health” and “to reduce the hazards of cigarette smoking”.  Such alleged actions are not those of a 

mere business participant in the tobacco industry. 

---------- 

PART II – QUESTIONS IN ISSUE 

25. Canada submits on the issues raised by the cross-appellants that: 

(a) The Court of Appeal did not err in finding that it is plain and obvious that 

Canada is not a “supplier” under, and is not bound by, provincial trade practices 

legislation, whether directly or as a result of the application of the Crown Liability and 

Proceedings Act;    

(b) No error was committed by the Court of Appeal in striking the claim for 

“negligent design” and failing to recognize a claim for “failure to warn”; and 

(c) Similarly, no error was committed in striking out the claim based on the doctrine 

of equitable indemnity. 
                                                 
26TPN, A.R., pp. 138, 143, 144, and 155 [emphasis added]. 
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PART III – ARGUMENT 

A.   The Trade Practices Act Claim Cannot Succeed 

26. The Court of Appeal was unanimous in finding that the provincial trade practices 

legislation did not apply to Canada.  First, the majority held that the provincial legislation was 

not intended to bind the federal Crown.27  Second, the Court of Appeal was unanimous in 

agreeing with the motions judge that Canada did not fall within the legislative definition of 

“supplier”.28  No error was committed in either respect. 

 

27. At common law, for the Crown to be bound by statute, there must be: (1) expressly 

binding words; (2) a clear intention to bind manifest from the terms of the statute; or, (3) an 

intention to bind where the purpose of the statute would be wholly frustrated if the Crown was 

not bound, such that an absurdity, as opposed to simply an undesirable result, would occur.29  

Imperial argued in the courts below that the provincial trade practices legislation evinces the 

necessary intention to bind the federal Crown.  The three judges of the Court of Appeal who 

considered this issue held that it did not.  Tysoe J.A. stated: 

[28] The Legislature of British Columbia took a different course than Parliament. 
Rather than codifying the common law immunity, in whole or in part, the 
Legislature enacted s. 14(1) of the Interpretation Act, R.S.B.C. 1996, c. 238, 
which reads as follows: 

(1)  Unless it specifically provides otherwise, an enactment is binding on 
the government. 

The term “government” is defined in s. 29 of the provincial Act to mean “Her 
Majesty in right of British Columbia”. 

[29] Consequently, Canada continues to enjoy the common law immunity from 
the operation of statutes enacted by the British Columbia Legislature. As the 
Trade Practice Act does not expressly name Canada and as Canada is not bound 
by necessary implication, it is plain and obvious the Trade Practice Act does not 
apply to Canada.30 

                                                 
27 Knight (CA), supra, at paras. 27-29, A.R., pp. 40-41. 
28 Ibid., at paras. 34-35, A.R., p. 42. 
29 Alberta Government Telephones v. Canadian Radio–television and Telecommunications Commission, [1989] 2 
S.C.R. 225 at para. 130, Appellant’s (Respondent on Cross-Appeal) Supplementary Joint Book of Authorities 
(“A.S.B.A.”), Tab 2. 
30 Knight (CA), supra, at paras. 28-29, A.R., pp. 40-41. 
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28. Imperial does not challenge the foregoing finding in its cross-appeal to this Court.  Its 

position is that “the Trade Practices Act applies to Canada by virtue of a federal statute - the 

Federal CLPA”.31  As a result, two issues are raised: 

(a) Does Canada fall with the definition of “supplier” in the provincial trade practices 

legislation? 

(b) If so, is that legislation binding on Canada by virtue of the Crown Liability and 

Proceedings Act (“CLPA”), section 3? 

 
29. Canada submits that it is plain and obvious that: 

(a)  Canada does not fall with the provincial legislation and the Court of Appeal 

committed no error in so finding; and 

(b)   Even if this Court finds that the Court of Appeal erred and that it is not plain and 

obvious that the statute does not apply to Canada, the CLPA does not make the provincial 

legislation binding on Canada. 

 
  (a)  Canada is not a “Supplier” under Provincial Trade Practices Legislation 
 
30. As both the Chambers Judge and Court of Appeal correctly held, Canada cannot be a 

“supplier” within the meaning of such legislation.  The definition of “supplier” requires that the 

“person” alleged to have engaged in deceptive practices act “in the course of business”.32  Such a 

provision cannot apply to Canada’s servants, whose actions are not alleged to have been carried 

out “in the course of business”.  Trade practice legislation deals with “business ethics”, not 

government actions.33  Canada’s alleged actions involved programmes put in place to mitigate 

the health risks of tobacco products produced by the tobacco industry.  Canada is not alleged to 

have been motivated by commercial or other “business” considerations.  As Tysoe J.A. held: 

It is alleged that Canada developed strains of tobacco for incorporation into light 
and mild cigarettes and promoted the use of the cigarettes.  While the alleged 
activities of Canada could fall within the category of promotion under clause (b) 
of the definition, the activities were not done in the course of business.  The 

                                                 
31 Imperial Cross-Appeal Factum, at para. 38. 
32 BPCPA, supra, s. 1, A.B.A., Vol. IV, Tab 59, p. 16; TPA, supra, s. 1, A.B.A., Vol. V, Tab 89, p. 232. 
33 R. v. Sunner (1977), 4 B.C.L.R. 272 at para. 11, A.S.B.A., Tab 23. 
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encouragement given to smokers to use light and mild cigarettes was alleged to 
have been done by Health Canada out of health considerations.  It was not alleged 
to have been done by Canada in the course of a business carried on for the 
purpose of earning a profit.34 

31. Tysoe J.A. did not suggest that the presence or absence of profit was decisive.  What was 

decisive for him was the nature of Canada’s alleged conduct as reflected in the previous 

sentence, which Imperial has not challenged or referred to: “The encouragement given to 

smokers to use light and mild cigarettes was alleged to have been done by Health Canada out of 

health considerations.”35  This is an accurate reflection of the pleadings.  Canada is alleged to 

have acted to mitigate the health risks of the commercial products distributed by tobacco 

companies, not to have commenced or to have furthered its own competing or parallel 

commercial businesses. 

 
32. It is plain and obvious from the pleadings that this is not a situation where government 

was acting as or through a commercial enterprise.  There is no suggestion in the relevant federal 

statutory schemes that there was a mandate from Parliament to engage in commercial or business 

activities in this area.  What the third party notice alleges is that Canada created several 

programmes to address the health effects of tobacco products and to lower toxic emissions which 

might be deleterious to health.36  Among these were efforts to lower harmful emissions through 

research into and development of tobacco varieties. 

 
33. The presence of allegations that Canada licenced tobacco varieties to growers and 

collected royalties does not make it arguable that Canada was engaged in a business venture, 

given that Canada’s overall objective is alleged to have been to mitigate the health effects of 

tobacco, not to commence or to engage in business activities associated with tobacco varieties.  

Royalties may permit some return from licencing, but there is no allegation that this return was 

substantial, or more importantly, that obtaining royalties was the purpose of Canada’s actions. 

 
34. All six judges hearing the motions in the courts below were satisfied that it was plain and 

obvious that Canada did not fall within the definition of “supplier” in the provincial trade 

                                                 
34 Knight (CA), supra, at para. 35, A.R., p. 42. 
35 Ibid., A.R. p. 42. 
36 See, for example, TPN, paras. 9 and 34, A.R., pp. 138 and 144, and discussion at paras. 23-24, supra. 
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practice legislation.  For the foregoing reasons, they committed no error in striking out this 

portion of the claim. 

 
(b)   Canada is not Bound by Virtue of s. 3 of the CLPA 

 
35. In the event that the Court finds that the Court of Appeal erred and that Canada falls 

within the definition of “supplier” in provincial trade practices legislation, this issue becomes 

relevant.  Section 3 of the CLPA does not make such provincial trade practices legislation 

binding on the federal Crown.  The deceptive practices provisions set out in the provincial 

legislation do not fall within the meaning of “tort” in that section.  Section 3 provides that in 

provinces other than Quebec: 

3. The Crown is liable for the 
damages for which, if it were a 
person, it would be liable  

(b) in respect of  

(i) a tort committed by a servant of 
the Crown, or 

(ii) a breach of duty attaching to 
the ownership, occupation, 
possession or control of property. 

3. En matière de responsabilité, l’État 
est assimilé à une personne pour : 

b) . . . 

(i) les délits civils commis par ses 
préposés, 

(ii) les manquements aux obligations 
liées à la propriété, à l’occupation, à la 
possession ou à la garde de biens.37 

36. As the Chambers Judge noted, liability under the provincial legislation “may not require 

proof of reliance, or intention to deceive, or damage.  It is therefore quite different from the 

classic torts of negligence, negligent misstatement and deceit.”38  Although the Chambers judge 

reached a different conclusion, it is submitted that given these differences, and others she did not 

refer to, it is plain and obvious that the provincial legislation creates a new statutory cause of 

action with numerous elements that differ substantially from a cause of action in tort. 

 
37. There are several significant differences between the statutory deceptive practices 

provisions and tort.  First, unlike an action in negligence, the trade practices legislation requires 

neither a finding of duty of care, nor permits a court to negative the existence of a duty founded 

on an assessment of the policy implications of imposing such a duty, as the common law permits.  

                                                 
37 R.S.C. 1985, c. C-50, s. 3, emphasis added. 
38 Knight v. Imperial Tobacco Canada Limited, 2007 BCSC 964, (SC), at para. 15, A.R., p. 9.  
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Second, no breach of the common law standard of care is required; all that is required is that the 

elements of the statutory breach be shown.  Recovery is permitted for restitutionary reasons, 

which under the common law would only be available for the breach of an equitable, not 

tortious, obligation.39  Indeed, the plaintiffs’ claim is framed in restitutionary terms.40 

 

38. Third, the test in the section differs substantially from common law negligent 

misrepresentation: 

(i) there is no requirement of “special relationship” between the representor and the 

representee; 

(ii) there is no requirement that the representor must have acted intentionally or 

negligently in making the representation; 

(iii) there is no requirement (at least under certain provisions) that the representee must 

have relied, in a reasonable manner, or otherwise, on the representation; and 

(iv) there is no requirement (at least under certain provisions) that the reliance must 

have been detrimental to the representee in the sense that damages resulted to the 

representee from the representation.41  

 
39. Hogg and Monahan state with respect to subsection 3(1) of the Crown Liability and 

Proceedings Act: 

That subsection is not a comprehensive imposition of liability in tort, and it has 
been interpreted narrowly by the Courts, who have excluded liability under 
provincial statutes that do not fit squarely within the language.42 

40. A narrow interpretation is consistent with the general common law presumption against 

binding the Crown in the absence of clear language.  While those authors acknowledge that 

section 3 encompasses provincial statutory laws “creating or modifying tortious or delictual 

                                                 
39 TPA, supra, s. 18(4), A.B.A., Vol. V, Tab 89, pp. 241-242; see also BPCPA, supra,, s. 172(3), A.B.A., Vol. IV, 
Tab 59, pp. 135-136. 
40 Statement of Claim, at para. 17, A.R., p. 121. 
41 Queen v. Cognos, [1993] 1 S.C.R. 87 at p. 110, Imperial Tobacco Canada Limited Joint Book of Authorities 
(“Imperial B.A.”), Vol. IV, Tab 51, p. 24 
42 Hogg and Monahan, Liability of the Crown (3d, 2000) at p. 310, Imperial B.A., Vol. V, Tab 70, p. 153, citing, 
inter alia, The Queen v. Breton (1967), 65 D.L.R. (2d) 76 (S.C.C.), A.S.B.A., Tab 22. 
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liability”43, the provisions in question do not bear the hallmarks of tort liability, given the 

substantial differences in their elements enumerated above. 

 
41. Imperial argues that the legislation falls within “the broad definition of tort”44.  However, 

authors such as Linden, cited by the chambers judge, define tort as liability “based in a civil 

wrongdoing, other than breach of contract, which the law will redress by an award of 

damages”.45  The legislation has as much or more to do with modification of contract law as with 

tort law.  It was aimed at creating a new regime to protect consumers where contract law had 

failed.  Professor Belobaba wrote that this legislation: 

… has substantially altered common law notions regarding the scope of the 
contract, the doctrine of privity of contract, the admissibility of parole evidence, 
and the availability of remedies.46 

42. The deceptive practices provisions do not simply create or modify tort liability.  They 

create a whole new species of statutory liability, whose origins and intent lie well beyond the 

boundaries of tort law.  Section 3 of the CLPA was not intended to sweep in all statutory 

breaches; if it had been, Parliament would not have restricted the reference to liability in “tort”, 

and used broader language, such as “statutory liability”.47  For these reasons, the section does not 

impose liability on Canada for the breaches of provincial statute alleged in the third party notice. 

 
  (c)   Constitutional Issue 
 
43. Imperial has abandoned its argument that the provincial legislation is binding on Canada 

of its own force.  It relies solely on the CLPA.  For this reason, the constitutional issue is no longer 

raised and need not be addressed in this cross-appeal.  Canada’s position on the constitutional issue 

is set out in its responding factum to the cross-appeal in the Costs Recovery case.48 

                                                 
43 Ibid., Imperial B.A., Vol. V, Tab 70, p. 152. 
44 Imperial C.A. Factum, at para. 59. 
45 Knight (SC 2007), supra, at para. 15, A.R., pp. 9-10. 
46 See E. Belobaba, “Unfair Trade practices Legislation: Symbolism and Substance in Consumer Protection” (1977) 
15(2) Osgoode Hall L.J. 327 at 330. 
47 As in the Uniform Model Act referred to in Hogg and Monahan, Liability of the Crown (3d, 2000) at pp. 112-114, 
A.S.B.A., Tab 34. 
48 Attorney General of Canada v. Her Majesty the Queen in Right of British Columbia, et al. (“Costs Recovery”) 
SCC File No.: 33563. See: Canada’s Factum as Respondent on Cross-Appeal (“Canada’s Cost Recovery Cross-
appeal Factum”), at paras. 72-91.  
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B.   No Error In Respect of Duty of Care in Negligence  
 

(a)  The Majority Did not Err in Striking out the Claims for “Negligent Design” 
 
44. Imperial repeats the same arguments made in its factum in the Costs Recovery appeal in 

this respect.49  For the reasons set out in Canada’s responding factum in Costs Recovery,50 Tysoe 

J.A. committed no error is striking out the third party notices in this respect. 

 
45. In any case, the third party notice does not allege that Canada designed or supplied a 

defective or dangerous product.  In its responding factum on the appeal, the only paragraph that 

Imperial refers to in support of the suggestion that a “negligent design” claim is made in the third 

party notice is para. 138(e), which seeks a declaration and provides: 

WHEREFORE ITCAN claims against the Federal Government as follows: 
 
(e) A declaration that Officials of the Federal Government owed purchasers of “Light” 
and “Mild” cigarettes duties of care in the design or development of light and mild 
products and to provide reliable information to consumers about the deliveries of tar and 
nicotine and about the health risks associated with the use of “Light” and “Mild” 
cigarettes51 

46. The foregoing paragraph does not assert a cause of action of negligent design of tobacco 

varieties.  Even if it could be said to involve an allegation of design negligence (which it could not, 

given that required elements such as supplying a product, and that the product was defective, are 

not alleged)52, it relates to tobacco products, not tobacco varieties.  Furthermore, Canada is not 

alleged in the third party notice to have supplied either consumers or Imperial with tobacco 

varieties.  No claim for “negligent design” is made out. 

 
(b)  The Majority Did not Err in Respect of “Failure to Warn” 

 
47. Imperial argues that the Court of Appeal erred in failing to separately examine allegations 

in the third party notice alleging “failure to warn” by Canada, making the same arguments set out 

in its cross-appeal factum in Costs Recovery.53  For the reasons set out in Canada’s Costs 

                                                 
49 Imperial Cross-Appeal Factum, at paras. 103-143.  
50 Canada’s Costs Recovery Cross-appeal Factum, at paras. 84-97.   
51 A.R., p. 167, emphasis added. 
52 See Canada’s Costs Recovery Cross-appeal Factum at paras. 99-101. 
53 Imperial Cross-Appeal Factum, at paras. 75-81. 
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Recovery factum, it is submitted that no allegations for failure to warn arise.54  With respect to 

the specific arguments made by Imperial directed to the pleadings in this action, they do not 

disclose allegations of “failure to warn in respect of the tobacco that Canada negligently 

designed and promoted” as Imperial suggests.55   

 
48. The portion of the third party notice Imperial refers to as raising duties to Imperial does 

not relate to “failure to warn”.56  The allegations appear under the heading “Representations and 

Advice of Officials of the Federal Government to ITCAN” and relate to Canada’s alleged 

“representations” and “advice” to Imperial, matters dealt with in Canada’s appeal. 

 

49. With respect to Imperial’s reference to “duties to consumers”, no “failure to warn” in 

respect of tobacco varieties is alleged in the portions of the pleading Imperial refers to.57  The 

only paragraph that alleges even a failure to disclose by Canada relates, not to tobacco varieties, 

but to Light Cigarettes,58 a product which Canada is not alleged to have produced or supplied.   

This cannot provide the basis for the proffered “failure to warn”. 

 
50. In the alternative, if allegations of failure to warn in respect of tobacco varieties can be 

discerned from the pleadings, it is submitted that the policy concerns identified by the Court of 

Appeal and canvassed in Canada’s Costs Recovery cross-appeal factum negate any prima facie 

duty of care which may arise.59  Canada adopts those submissions here. 

 
C.    Canada Cannot be Liable Based on “Equitable Indemnity” 
 
51. As the Court of Appeal held, the concept of equitable indemnity is of no application here. 

Imperial adopts the submissions of other defendants in the Costs Recovery appeal on this issue.60  

Rothmans, Benson & Hedges Inc., et al. (“RBH”) are the only defendants to address this issue in 

                                                 
54 Canada’s Costs Recovery Cross-Appeal Factum, at paras.  102-109. 
55 Imperial’s Cross-appeal Factum, para. 82. 
56 Ibid., para. 76. 
57 Ibid., referring to paras. 53-66 and 124-128. 
58 Third Party Notice, para. 124(f), A.R., pp. 163-4. 
59 Canada’s Costs Recovery Cross-Appeal Factum, paras. 103-106. 
60 Ibid., at para. 144. 
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their cross-appeal submissions.61  Those submissions identify no error by the Court of Appeal in 

striking out this claim. 

 
52. The concept of equitable indemnity has been applied in the context of private law 

relationships in circumstances where, at the request or under the direction of party B, party A 

carries out an act, which was not manifestly tortious to his knowledge, but which exposes party 

A to liability in tort.62  In Parmley v. Parmley, this Court explained that “all” meritorious 

equitable indemnity cases “proceed upon the notion of a request which one person makes under 

circumstances from which the law implies that both parties understand that the person who acts 

upon the request is to be indemnified if he does so”. 63 

 

53. No such understanding or “implied promise to indemnify” has been pleaded in the 

present case.  Indeed, the only plea in the lengthy third party notice that refers specifically to 

equitable indemnity is paragraph 137, which states the following: 

ITCAN at material times acted at the request of Officials of the Federal 
Government as particularized herein.  The requests or recommendations made by 
Officials of the Federal Government reasonably resulted in ITCAN acting in a 
manner that was not manifestly tortious or apparently illegal to ITCAN.  If in so 
doing, ITCAN comes under a liability to the Plaintiff, the Federal Government is 
required to indemnify ITCAN to the extent of the liability so incurred.64 

54. Nowhere in the third party notice is there any plea which could reasonably imply that the 

parties had an “understanding” that Imperial would be indemnified, or that the government of 

Canada had by its words or conduct promised to indemnify that company.  Furthermore, as held 

by Hall J.A. (Tysoe J.A. concurring in this respect), such an understanding would be inconsistent 

with the nature of the relationship between those parties alleged in the third party notice: 

[I]t seems clear to me from the factual matrix set out in the third party notices that 
Canada was acting in general as a regulator to the tobacco industry, in which 

                                                 
61 Factum of Rothmans, Benson & Hedges Inc., Rothmans Inc., Philip Morris USA Inc., and Philip Morris 
International Inc. on Cross-Appeal in SCC File No.: 33563 (“RBH Cross-appeal Factum”), at paras. 102-112. 
62 Parmley v. Parmley, [1945] S.C.R. 635, at 647, Consolidated Book of Authorities of Rothmans, Benson & 
Hedges Inc., Rothmans Inc., Philip Morris USA Inc., and Philip Morris International Inc. (“RBH B.A.”), Vol. II, 
Tab 38, p. 767; Reference re: Goods and Services Tax, [1992] 2 S.C.R. 445, at para. 46, A.S.B.A., Tab 25 (equitable 
indemnity found inapplicable on the facts).  
63 Parmley, supra, at p. 648, RBH B.A., Vol. II, Tab 38, p. 769. 
64 A.R., p. 166 
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industry the appellants have long been participants. …. I am of the opinion that if 
the notional reasonable observer were asked whether or not Canada, in the 
interaction it had over many decades with the appellants, was undertaking to 
indemnify them from some future liability that might be incurred relating to their 
business, the observer would reply that this could not be a rational expectation, 
having regard to the relationship between the parties.65 

55. The cross-appellants argue that there is no requirement for “an agreement, express or 

implied” in order to make out an arguable claim for equitable indemnity, because such a 

requirement would render the principle redundant.66  The Court of Appeal did not suggest, 

however, that there was any need to prove agreement.  What it did indicate was that the principle 

of equitable indemnity requires at least some factual foundation upon which an implied promise 

to indemnify (or “undertaking” as the Hall J.A put it) could be based.  This is fully consistent 

with this Court’s decision in Parmley.  The Court pointed out that any compliance by the dentist 

to the request made by the doctor involved the dentist’s “professional skill and knowledge”, and 

hence provide no basis to imply a promise to indemnify.  Estey J. concluded: 

I do not think that this type of request, nor the relations which existed between the 
doctor and the dentist, provides a basis or a foundation for the implication of a 
promise to indemnify.67 

56. The Court of Appeal’s conclusion here is fully justified based upon such reasoning, 

because a fortiori, in comparison to the situation in Parmley, the type of requests and relations 

between a regulator and manufacturer provide no basis or foundation for the implication of a 

promise to indemnify.68 

57. It is inconceivable that the government of Canada would undertake or promise to 

indemnify tobacco manufacturer, if (1) any of the manufacturer’s products harmed anyone or 

increased the costs of health care programs, and (2) the manufacturer was sued as a result.  

Clearly, no government would remove from a manufacturer of a product its legal accountability 

to consumers to provide a safe product, particularly when, as here, the product in question 

involves known health concerns.  Indeed, in the Tobacco Act69, Parliament was careful to ensure 

                                                 
65 British Columbia v. Imperial Tobacco Ltd., supra, (BCCA), at para. 57, A.R., p. 24. 
66 RBH Cross-Appeal Factum, at para. 109. 
67 Parmley, supra, at p. 648, RBH  B.A., Vol. II, Tab 38, p. 768 
68 Ibid., RBH  B.A., Vol. II, Tab 38, p. 768; See also: Knight (SC 2007), supra, at para. 60, A.R., p. 24. 
69 Tobacco Act, S.C. 1997, c. 13, A.B.A., Vol. V, Tab 75, p. 29. 
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that regulatory standards did not remove the manufacturers’ common law obligations to 

consumers.  Section 16 provides: 

This Part does not affect any obligation of a manufacturer or retailer at law or 
under an Act of Parliament or of a provincial legislature to warn consumers of the 
health hazards and health effects arising from the use of tobacco products or from 
their emissions.70 

58. For these reasons, Hall J.A. correctly concluded: 

… if Canada through its agents had been specifically asked or a suggestion had 
been made to its agents by representatives of the appellants that Canada might in 
future be liable for any such responsibility or incur such a liability, the answer 
would have been firmly in the negative.71 

59. The foregoing also meets the cross-appellants’ suggestion that the Court of Appeal’s 

finding of foreseeability as an element of the negligence claim undermines its conclusion that 

there is no foundation for an implied promise to indemnify.72  The loss in question in Parmley 

was arguably foreseeable, but the Court nonetheless examined the circumstances for some 

indication of a basis for a promise to indemnify to be implied.  If foreseeability alone were the 

foundation for an implied promise to indemnify, the scope of this doctrine would be vast, and 

requests would routinely give rise to an arguable case for equitable indemnity.  This Court’s 

decision in Parmley makes it clear that the principle is not capable of such a wide and potentially 

unlimited application. 

 
60. The cases relied on by the cross-appellant are not similar to the present case.  One is an 

old case dealing with promissory notes that reflects the law merchant of the British Empire and 

Commonwealth,73 the others involve directions to seize property given to a bailiff and sheriff by 

                                                 
70 Ibid., s. 16, A.B.A., Vol. V, Tab 75, p. 38. 
71 British Columbia v. Imperial Tobacco Ltd., supra, (BCCA), at para. 57, A.R., p. 24. 
72 RBH Cross-Appeal Factum, at paras. 110-11. 
73 Secretary of State for India v. Bank of India Ltd., [1938] 2 All E.R. 797 (P.C), RBH B.A., Vol. III, Tab 49, p. 981 
(defendant bank asked plaintiff government to renew promissory note, neither aware that note had been fraudulently 
endorsed by broker). 
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the defendant arising out of debt.74  Those cases do not involve a government requesting or 

directing a manufacturer to comply with governmental policies or regulations. 

 
61. It would be inappropriate to expand the rather arcane law of equitable indemnity to 

provide a means for parties who sue government in tort to advance an alternate route to preserve 

their action even if these claims in tort failed under the Anns/Cooper test.  If such claims fail to 

satisfy the requirements of tort based upon the absence of proximity or “Stage II” policy 

considerations, the same concerns underlying the tort analysis should limit the expansion of this 

cause of action.  For example, where, as here, government is alleged to have directed or induced 

persons or entities to comply with regulatory or policy initiatives, to imply an obligation for 

government to indemnify such persons incurring tort liability to third parties would create 

potentially indeterminate liability for government in all such dealings with regulated persons or 

entities.75  As the Chambers Judge at para. 64: 

  
… it would be inconsistent to find that Canada bears no duty of care to either the 
plaintiffs or Imperial for the passing of regulatory controls that Imperial claims 
caused it harm, and also to find that Canada could be liable to indemnify Imperial 
for any damages it may suffer. 

 
62. For the foregoing reasons, it is submitted that the Court of Appeal committed no error in 

striking out the claim for equitable indemnity. 

 
D. Declaratory Relief 
 
63. A final issue is whether, if all of the monetary claims are struck out, the claims for 

declaratory relief may nonetheless proceed.  For the reasons set out in Canada’s reply to the 

cross-appellants in Costs Recovery, it is submitted that the declaratory relief claim should fail 

with the claims associated with them.  

----------

                                                 
74 See: RBH Cross-Appeal Factum at paras. 103-104, citing Rawlins v. Monsour  (1978), 88 D.L.R. (3d) 601 (Ont. 
C.A.), RBH B.A., Vol. III, Tab 41, p. 793 and Robertson v. Taylor (1901), 4 Terr. L.R. 474 (N.W.T.S.C.), rev’d 
(1901), 31 S.C.R. 615, RBH B.A., Vol. III, Tab 44, p. 883. 
75 Knight (SC 2007), supra, at para. 64, A.R., p. 25. 
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PART IV – COSTS 
 
64. The appellant seeks its costs of this appeal and in the courts below.  

---------- 

PART V – ORDER SOUGHT 
 

65. The appellant seeks an order striking out the third party notice in its entirety. 

 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED, 
 
 
 
 
Dated at Ottawa, this 28th day of January, 2011. 
 
 
 
 
_____________________________   _____________________________  
Paul Vickery      John S. Tyhurst     

Of Counsel for the Appellant/Respondent on Cross-Appeal 
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