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APPELLANT’S FACTUM 

PART I – STATEMENT OF FACTS 

A.  Overview 

1. This appeal raises the question whether statutory public authorities owe a duty of care in 

negligence to a tobacco manufacturer and smokers with respect to actions taken to address the public 

health risk posed by the tobacco products produced and marketed by the manufacturer. In a class 

action brought by consumers for economic loss, Imperial Tobacco Canada Limited (“Imperial”) 

seeks contribution and indemnity from Canada founded on alleged negligent misrepresentation. 

Policy reasons arising at both stages of the Cooper/Anns framework and other factors indicate that 

the alleged duties of care should not be recognized by this Court and that the claim should be struck 

out. 

2. For the reasons set out in Canada’s factum in the related Costs Recovery appeal, it is plain 

and obvious that Canada’s response to the health risks posed by tobacco products does not give rise 

to a private law duty of care in negligence requiring it to be mindful of the economic interests of 

tobacco manufacturers.  

3. Similarly, it is plain and obvious that no private law duty arises between Canada and smokers 

in the circumstances of this case. Such a duty would compromise statutory duties requiring the 

balancing of various interests. These interests include non-smokers and youth, as well as a myriad of 

others. 

4. Furthermore, concerns for indeterminate liability for economic loss, and other policy 

concerns, such as the creation of an unintended insurance scheme, justify the negation of any prima 

facie duty of care toward smokers. 

5. In the case of both duties, a common concern is that a private law duty of care would hamper 

and divert public authorities in their efforts to address the serious public health effects of tobacco-

related disease. Given this overburdening policy concern, no such duties of care should be 

recognized. 
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B.  Statement of Facts 

6. This appeal arises out of the Judgment of the B.C. Court of Appeal dated December 8, 2009. 

The three-judge majority allowed in part Imperial’s appeal from an Order striking out its third party 

notice against Her Majesty the Queen in Right of Canada (“Canada”). The two dissenting judges 

would have upheld the motions judge and struck out the third party notice in its entirety. The 

decision was released in conjunction with B.C. v. Imperial Tobacco Canada Limited et al. (“Costs 

Recovery”),1 which was heard by the same panel and from which Canada has also appealed. That 

appeal will be heard together with the present matter. 

 The Proceedings Below 

7. The main action is a class proceeding for the refund of monies paid by consumers for 

cigarettes purchased from Imperial. The action is based solely on statute: The Trade Practices Act 

and its successor, The Business Practices and Consumer Protection Act.2 No common law or 

equitable claim is made. The claim is not based on personal injury. It is a claim for pure economic 

loss.3 No allegation is made against Canada. 

8. The Statement of Claim identifies thirteen statutory “deceptive acts or practices” by Imperial. 

Ten are alleged non-disclosures or omissions in the production or marketing of its cigarettes. One 

relates to the use of the descriptors “light” and “mild” in marketing. Two relate to the stated tar and 

nicotine emission levels for “light” cigarettes.4 

9. The action was certified as a class proceeding by the B.C. Supreme Court. On appeal, the 

certification was upheld, but in view of the applicable limitation period, the Court of Appeal 

restricted class membership to those individuals who purchased cigarettes after May 8, 1997 (rather 

than July 5, 1974, as in the original claim).5 

10. On April 27, 2004, Imperial issued the third party notice against Canada, claiming: 

                                                 
1  2009 BCCA 540, Appellant’s Record (“A.R.”), p. 71. Canada’s appeal to this Court is File No. 33563. 
2  R.S.B.C. (1996), c. 457, ss. 18 and 22, Appellants’ Joint Book of Authorities (“A.B.A.”), Vol. V, 

Tab 89, pp. 241-243; S.B.C. 2004, c. 2, ss. 171 and 172, Vol. IV, Tab 59, pp. 135-136 (infra, pp. 29-30) 
3  Statement of Claim, paras. 17, 18, A.R., p. 121. 
4  Ibid., para. 11, A.R., pp. 118-120. 
5  2006 BCCA 235, at paras. 35-36, A.B.A., Vol. II, Tab 33, pp. 145-146. 
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(a)  contribution and indemnity6 founded on three branches: Canada’s alleged liability to the 

plaintiff class of smokers under trade practices statutes;7 Canada’s alleged liability to the 

plaintiff smokers in negligence;8 and “equitable indemnity”;9 

(b) “damages ... measured by the extent of any liability of ITCAN to the Plaintiff” for alleged 

“negligent advice” and other conduct toward Imperial;10 and 

(c) declaratory relief relating to Imperial’s alleged compliance with regulatory standards 

mandated by Canada.11 

11. Canada brought a motion to strike the third party notice. On July 3, 2007, the motions Judge, 

Satanove J., struck it out in its entirety, on the basis that it was plain and obvious that the claims 

against Canada could not succeed.12 Imperial appealed to the B.C. Court of Appeal. All five judges 

who heard the appeal agreed with the motions judge that the claims against Canada based upon 

statutory liability under B.C. trade practices legislation and equitable indemnity should be struck out. 

The Court was, however, divided on the claims for contribution and damages founded on common 

law liability in negligence. 

12. Tysoe J.A. for the majority analysed the claims in negligence with respect to two potential 

duties alleged in the pleadings: between Canada and plaintiff smokers and between Canada and 

Imperial. Tysoe J.A considered two broad categories of claim: negligent misrepresentation and “the 

design of tobacco strains developed for use in light and mild cigarettes”, or what he termed 

“negligent design”. 

13. With respect to the alleged duty of care in negligence between Canada and the plaintiff 

smokers, the majority found that the claims fell within established categories and that policy 

considerations did not provide a basis to negate the prima facie duty of care without a full 

evidentiary foundation. The majority reached the same conclusion in respect of the alleged duty of 

care in negligence between Canada and Imperial, except that it held that it was plain and obvious that 
                                                 
6  Amended Third Party Notice, paras. 131 and 138 (g), and (k), A.R., pp. 165, 168. 
7  And related declarations; ibid., paras. 115-116, A.R., p. 160. 
8  Amended Third Party Notice, paras. 117-118, 129-130, A.R., pp. 160, 165. 
9  Amended Third Party Notice, paras. 137, 138, A.R., pp. 166-168. 
10  Ibid., paras. 101-109, 119-120, 138 (i), A.R., pp. 156-158; 160-161, 168. 
11  Amended Third Party Notice, para. 138 (a), (b) and (c), A.R., p. 167. 
12  2007 BCSC 964, A.R., p. 2. 
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any prima facie duty of care between Canada and Imperial with respect to negligent design was 

negated by policy considerations related to indeterminate liability for relational economic loss. 

14. In contrast, the dissenting judgment of Hall J.A. (Lowry J.A. concurring) would have upheld 

the decision of the motions judge and dismissed the appeal. Hall J.A. differed from the majority on 

the legal significance of Canada’s alleged conduct. Hall J.A. viewed such conduct as policy-related 

and thus immune from tort liability. He held: 

It seems clear to me from the pleadings that at all material times Canada acted as a 
regulator in relation to members of the tobacco industry such as ITCAN who sold and 
advertised these products to consumers. Canada was not in the business of advertising 
and selling cigarettes nor did it have any commercial interaction with consumers of 
tobacco products. It had a responsibility, as pleaded in the Third Party Notice, to protect 
the health of the Canadian public including smokers. Any initiatives it took to develop 
less hazardous strains of tobacco, or to publish the tar and nicotine yields of different 
cigarette brands were directed to this end. While the development of new strains of 
tobacco involved Agriculture Canada, in my view the government engaged in such 
activities as a regulator of the tobacco industry seeking to protect the health interests of 
the Canadian public. Policy considerations underlaid all of these various activities 
undertaken by departments of the federal government.13 

15. Hall J.A. also identified other policy concerns which weighed against extending liability to 

Canada in these circumstances, including: (a) indeterminate liability for claims involving economic 

loss;14 (b) that Canada “is a regulator of the tobacco industry, not an insurer”;15 and, (c) that 

“imposing a duty of care on Canada towards tobacco manufacturers … would conflict with measures 

designed to encourage and curtail smoking as deleterious to health.”16 

 The Policy, Legislative and Regulatory Context 

16. The allegations in the third party notice in this case of duties of care, and of the relationship 

between Canada and Imperial, are substantially the same as those in respect of the relationship 

between Canada and tobacco manufacturers in the Costs Recovery proceedings, with the exception of 

temporal scope. The main proceeding here is limited to a claim of recovery of economic losses for 

deceptive practices arising from the purchase of cigarettes only after May 8, 1997. That period post-

dates the passage of the first tobacco-specific regulatory statutes in 1988. 

                                                 
13  Knight v. Imperial Tobacco, 2009 BCCA 541, at para. 100, A.R., p. 66. 
14  Ibid., at para. 103, A.R., p. 67. 
15  Ibid.  
16  Ibid., at para. 108, relying on the reasoning of the motions judge, A.R., pp. 69-70. 
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17. The policy, legislative and regulatory context, including the role of the relevant departments 

and the escalating level of federal regulation of the production and marketing of tobacco over the last 

several decades, is set out in Canada’s Costs Recovery factum17 and is adopted here. Allegations 

relating to Canada’s conduct specific to the third party notice in this case are referenced below. 

18. In the late 1960s, proposed legislation was introduced in Parliament to require that cigarettes 

manufactured or sold in Canada not exceed certain prescribed limits of tar and nicotine.18 The third 

party notice alleges that, from approximately 1971 to 1984, notwithstanding that the foregoing 

proposed legislation did not become law, Imperial and other tobacco manufacturers, consistent with 

the “advice, direction, requests or standards set by Officials of Health Canada”, complied with limits 

or targets for tar and nicotine in cigarettes established by the latter.19 

19. The third party notice alleges that, on January 1, 1976, “under threat of government 

regulation” and “pursuant to the encouragement, advice, requests or direction of Officials of Health 

Canada”, Imperial and other tobacco manufacturers “agreed to publish tar and nicotine information 

on cigarette packages”. The threatened regulation included draft legislation.20 

20. In 1988, Parliament passed the Tobacco Products Control Act, which provided specific 

authority to regulate the marketing of tobacco products.21 The Tobacco Products Control Regulations 

were made pursuant to the Act, effective January 1, 1989.22 The third party notice alleges that, from 

January 1, 1989 onwards, Imperial was required under this regulatory regime to report to the 

Federal Government and to display on cigarette packages the emissions of tar, nicotine, carbon 

monoxide and other smoke constituent yields as measured by specified test methods.23 

                                                 
17  See paras. 17-24 of Canada’s factum in Costs Recovery. 
18  Bill C-147, 1st Sess., 28th Parl., 1968, A.B.A., Vol. IV, Tab 60; Bill C-163, 1st Sess., 28th Parl., 1968-69, 

Tab 61; Bill C-248, 3rd Sess., 28th Parl., 1970-71, Tab 63; Bill C-46, 3rd Sess., 28th Parl., 1970-72, 
Tab 62; Bill C-125, 4th Sess., 28th Parl., 1972, Tab 64; Amended Third Party Notice, para. 22, 
A.R., p. 141. 

19  Amended Third Party Notice, paras. 24, 26, 27, 46, 47, A.R., pp. 142, 143, 146, 147. 
20  Amended Third Party Notice, para. 69, A.R., p. 151; E.g., An Act respecting the promotion and sale of 

cigarettes, Bill C-248, 3rd Sess., 28th Parl, 19-20 Eliz. II, 1971, s.10(1), A.B.A., Vol. IV, Tab 63, p. 186. 
21  Tobacco Products Control Act, S.C. 1988, c. 20, ss. 9, 17, A.B.A., Vol. V, Tab 85, pp. 168-169, 173-174. 
22  An Act to prohibit the advertising and promotion and respecting the labeling and monitoring of tobacco 

products, Bill C-51, 2nd Sess, 33rd Parl., 1986-88; Tobacco Products Control Regulations, SOR/89-21, 
December 22, 1988, s. 11(1), A.B.A., Vol. V, Tab 86, p. 179. 

23  Amended Third Party Notice, para. 70, A.R., p. 151. 
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21. In 1997, Parliament passed the Tobacco Act,24 which expanded the authority in the predecessor 

legislation. In 2000, the Tobacco Products Information Regulations were made pursuant to that Act. 

Sections 8 and 9 of those Regulations specified the test methods and packaging display requirements 

for toxic emissions and expanded the requirements of the earlier Tobacco Products Control 

Regulations by, for example, requiring that additional toxic emissions be listed.25 

---------- 

PART II – QUESTIONS IN ISSUE 

22. The central issue in this appeal is whether the claims alleging negligent misrepresentation 

in the third party notice should also have been struck out, because it is plain and obvious that no 

duty of care arises between Canada and Imperial or Canada and smokers on the facts as pleaded. 

23. No duty of care is owed either to Imperial or to smokers because: 

(a) there is no proximity given the regulatory context and other considerations; and 

(b) any prima facie duty of care should be negated by policy concerns. 

---------- 

PART III – ARGUMENT 

A.  The Test for Striking Pleadings 

24. As noted in Canada’s factum in the Costs Recovery case, the test for striking pleadings 

from Hunt v. Carey Canada is, taking the facts in the claim as proven, whether it is “plain and 

obvious” that the claim discloses no cause of action. The question of whether or not a duty of care 

arises from pleadings raises an issue of law.26  

B.  The Duty of Care Assessment Framework 

25. The “Cooper/Anns” framework for the assessment of the existence of a duty of care in 

negligence was summarized in Hill as follows: 
                                                 
24  Tobacco Act, S.C. 1997, c. 13, s. 4, A.B.A., Vol. V, Tab 75, p. 33 (infra, p. 35). 
25  Tobacco Products Information Regulations, SOR/2000-272, ss. 8, 9, A.B.A., Vol. V, Tab 87, 

pp. 200-201. 
26  Canada’s Costs Recovery factum, paras. 29-30. 
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The test for determining whether a person owes a duty of care involves two 
questions: (1) does the relationship between the plaintiff and the defendant disclose 
sufficient foreseeability and proximity to establish a prima facie duty of care; and 
(2) if so, are there any residual policy considerations which ought to negative or 
limit that duty of care.27 

26. As stated in Canada’s Costs Recovery factum, and elaborated on there in more detail,28 

there are several reasons why these third party claims require particularly close scrutiny in respect 

of the existence of a duty of care at both stages of the Cooper/Anns framework: 

(a) they are for pure economic loss, an area of circumscribed recovery; 

(b) they allege negligent misrepresentation, which relates to words, not deeds, and therefore 

invoke a particular framework requiring a “special relationship” designed to contain the 

undue extension of duties of care; and 

(c) they involve actions of a statutory public authority, which gives rise to unique issues, such 

as in respect of the interplay between private and public law duties. 

C. No Duty of Care Arises Between Canada and Imperial 

27. Canada does not contest, for the purposes of the motion to strike in this case, the 

foreseeability component of the duty of care analysis. However, with respect to the remaining 

aspects of that test, for the reasons set out in Canada’s Costs Recovery factum,29 a duty of care should 

not be extended to the relationship between Canada and Imperial in this case. In summary: 

(a) First, with respect to the issue of proximity, Canada’s role in addressing the health risks posed 

by tobacco products, as reflected in the applicable statutory scheme, involves responsibilities to 

the general public only. Furthermore, private law duties owed to tobacco manufacturers would 

conflict with such public law duties. Finally, no “special relationship”, which is required in 

cases of alleged negligent misrepresentation, arises in this context. 

                                                 
27  Hill v. Hamilton-Wentworth (Regional Municipality) Police Services Board, 2007 SCC 41, at para. 20, 

A.B.A., Vol. II, Tab 21, p. 16. 
28  Canada’s Costs Recovery factum, paras. 32-35. 
29  See paras. 41-103 of Canada’s Costs Recovery factum. 
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(b) Second, any prima facie duty of care is negated by “Stage II” policy considerations, such as 

concerns for the creation of indeterminate liability to an indeterminate class, the creation of 

an unintended insurance scheme, and the shifting of the burden for economic losses from 

the manufacturer, the party which controls production and marketing and is responsible for 

the monitoring and safety of the product. 

28. Canada adopts the submissions in the Costs Recovery factum with respect to the foregoing 

points. 

D. No Duty of Care Arises Between Canada and Smokers 

 There are no “Negligent Design” Allegations in the Third Party Notice  

29. As noted above, Tysoe J.A. dealt with the allegations in the third party notice in this 

proceeding in two broad categories: negligent misrepresentation and what he termed “negligent 

design”. He did not identify by paragraph what specific allegations in the third party notice he was 

referring to. In respect of the latter, he commenced his analysis by stating the issue as “whether 

Canada owed a prima facie duty of care to the class members in connection with the development 

of the strains of tobacco used in light and mild cigarettes”.30 He went on to conclude that “a person 

who designs a product intended for sale to the public owes a prima facie duty of care to the 

purchasers of the product… On the issue of proximity, the relationship between a designer of a 

product and a purchaser of the product has been identified as a recognized category of sufficient 

proximity giving rise to a duty of care.”31 

30. Aside from errors in Tysoe J.A.’s reasoning (including treating Canada as a commercial 

product supplier, which it was not), the third party claim here simply makes no allegation of 

“negligent product design” at all. The main claim alleges certain statutory “deceptive practices” by 

Imperial. The third party notice alleges that Canada contributed to Imperial’s damages through the 

former’s negligent misrepresentations to consumers. Unlike the Costs Recovery proceeding, where 

there is a negligent product design allegation made in both the main claim and the third party 

notices (an allegation struck by the majority there as disclosing no reasonable cause of action), no 

                                                 
30  Knight, supra, at para. 46, A.R., p. 47. 
31  Ibid., at para. 48, A.R., p. 47. 
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such claim is made here. For this reason, what follows deals solely with the allegations of 

negligent misrepresentation in the third party notice. 

(a)  No Prima Facie Duty of Care Arises Between Canada and Smokers 

31. As described in Canada’s Costs Recovery factum, proximity identifies relationships “of 

such a nature that the defendant may be said to be under an obligation to be mindful of the 

plaintiff’s legitimate interests in conducting his or her affairs”.32 The assessment of proximity 

plays a critical initial phase in the evaluation of the existence of a duty of care in negligence, a 

phase that includes the consideration of policy factors. 

32. In this case, as in the case of the alleged duty between Canada and tobacco manufacturers, 

the majority of the Court of Appeal erred in by-passing this assessment by treating the alleged 

conduct as though it fell within “one of the recognized categories of proximity”: negligent 

misrepresentation.33 Given the novelty of the claim in view of the alleged actions being those of 

a statutory public authority, a full consideration of proximity should have occurred. Such a 

consideration reveals that no duty of care arises in the circumstances. 

(i)  The Alleged Duty is Novel 

33. As it did in its decision in Costs Recovery, the majority of the Court of Appeal erred in 

failing to analyze the relationship between Canada and smokers for the purpose of determining 

whether it fell within a category which had already been recognized as creating sufficient 

proximity for a duty of care to be imposed. This Court held in Childs, “if a case does not clearly 

fall within a relationship previously recognized as giving rise to a duty of care, it is necessary to 

carefully consider whether proximity is established”.34 

34. The relationship at issue here is that between a statutory regulator and consumers of the 

regulated product. A duty of care has not been recognized in such circumstances. Indeed, a duty of 

care has been rejected by the courts in similar circumstances. In Klein, at issue was the existence 

of a duty of care in negligence between the federal Crown and an individual who suffered 

                                                 
32  See Canada’s Costs Recovery factum at para. 41, citing Hercules Management Ltd. v. Ernst & Young, 

[1997] 2 S.C.R. 165, at para. 24, A.B.A., Vol. II, Tab 20, pp. 4-5. 
33  Knight, supra, at paras. 66, 45, A.R., pp. 53, 46-47.  
34  Childs v. Desormeaux, [2006] 1 S.C.R. 643, at para. 15 (emphasis added), A.B.A., Vol. I, Tab 9, p. 124. 
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physical harm from a medical device approved pursuant to federal regulatory authority. The 

Ontario Divisional Court struck out the claim against Canada. In doing so, it noted: 

...the courts have not previously recognized a private law duty of care on the part of 
the federal government to individual members of the public with respect to the 
regulation of medical devices...35 

35. In Kimpton, the owner of a condominium unit brought a class action against the Province 

and Canada for negligence, including negligent misrepresentation, in respect of the promulgation 

of the B.C. Building Code and the National Building Code respectively. In striking out those 

claims, Macaulay J. held: 

In Cooper (at para. 36), McLachlin C.J. reviewed generally the categories of claims, 
including those against government authorities, in which proximity had been 
recognized. In my view, none of the claims advanced against the Province or 
Canada fit within any of those categories. Accordingly, both stages of the Anns test 
must be applied here.36 

36. A duty of care between a statutory regulator and consumers or members of the public has 

been rejected in cases involving medical devices,37 building products,38 prescription drugs,39 and 

environmental regulation.40 A duty was also rejected in respect of a non-government consumer 

product standard-setting organization.41 These cases confirm that a proximity analysis is required 

in order to determine whether a duty of care should be recognized here. 

37. The presence of allegations in the pleadings relating to the involvement of Health Canada 

and Agriculture Canada in research into the toxic constituents of tobacco products and the 

development and licencing of lower delivery tobacco strains to support same does not transform 

Canada’s role from that of regulator to the established category of commercial product supplier. As 

described below, these actions were taken further to a general policy decision in pursuit of 

                                                 
35  Klein v. American Medical Systems Inc. (2006), 278 D.L.R. (4th) 722 (ON S.C.), at para. 22, A.B.A., 

Vol. II, Tab 32, p. 134. 
36  Kimpton v. Canada (Attorney General), 2002 BCSC 1645, at para. 35, aff’d 2004 BCCA 72, A.B.A., 

Vol. II, Tab 31, p. 121. 
37  Attis v. Canada (Minister of Health), 2008 ONCA 660, at para. 51, A.B.A., Vol. I, Tab 4, p. 79. 
38  Holtslag v. Alberta, 2006 ABCA 51, at paras. 20-32, A.B.A., Vol. II, Tab 23, pp. 31-35. 
39  Wuttunee v. Merck Frosst Canada Ltd., 2007 SKQB 29, at para. 91, A.B.A., Vol. III, Tab 51, p. 62. 
40  Pearson v. Inco Ltd. (2001), 16 C.P.C. (5th) 151 (ON S.C.), at paras. 19-24, A.B.A., Vol. II, Tab 38, pp. 181-183. 
41  Hughes v. Sunbeam Corp. (Canada) Ltd. (2002), 219 D.L.R. (4th) 467 (ON C.A.), at paras. 43-45, 

A.B.A., Vol. II, Tab 25, p. 67. 
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statutory mandates to reduce the level of toxic constituents in tobacco products and to address the 

risks to public health, not as an aspect of commercial product design, as Tysoe J.A. erroneously 

viewed it. 

(ii)  No Proximity Arises Under the Statutory Scheme 

38. As noted in Canada’s Costs Recovery factum, consideration of the governing statutory 

schemes is central to the question of whether or not proximity exists between a plaintiff and a 

statutory public authority. The same statutory schemes are at play in this case. They do not reveal a 

statutory duty owed to smokers any more than they are suggestive of a duty owed to tobacco 

manufacturers, for the reasons canvassed in the Costs Recovery factum.42 

(iii)  Conflict With Statutory Duties  

39. As noted in the Costs Recovery factum, the potential for conflicting private and public law 

duties is a policy concern that has been considered at the proximity stage of the duty of care 

analysis in several cases, both by Canadian courts, and in other Commonwealth jurisdictions. 

While this factor is commonly raised at this stage of the duty of care assessment, it can also form 

part of “Stage II” considerations.43 

40. Here, a duty to smokers would conflict with Canada’s statutory responsibility to the general 

public to consider, weigh and implement various policy approaches to the public health problem of 

tobacco-related disease. Certain constituencies within the general public, such as tobacco 

manufacturers, smokers, non-smokers or youth, may have divergent or differing interests. As in 

cases such as Cooper, the creation of a private law duty to the plaintiff class of smokers here would 

conflict with Health Canada’s statutory duty to “balance a myriad of competing interests” in 

serving the general public.44 In Edwards, this Court held that Ontario’s Law Society Act did not 

impose a private law duty of care toward third parties who had invested in an allegedly fraudulent 

scheme involving funds paid into a solicitor’s trust account: 

… The Law Society Act is geared for the protection of clients and thereby the public 
as a whole, it does not mean that the Law Society owes a private law duty of care to 

                                                 
42  See paras. 46 to 52. 
43  See Canada’s factum in Costs Recovery, paras. 53-54, 60-61. 
44  Cooper v. Hobart, 2001 SCC 79, at para. 49, A.B.A., Vol. I, Tab 10, p. 139. 
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a member of the public who deposits money into a solicitor’s trust account. 
Decisions made by the Law Society require the exercise of legislatively delegated 
discretion and involve pursuing a myriad of objectives consistent with public rather 
than private law duties.45 

41. In Abarquez and Williams, the Ontario Court of Appeal stuck out claims against the 

Province of Ontario in respect of measures taken in response to the SARS outbreak of 2003. The 

actions were brought by nurses and patients, respectively, who had contracted SARS. In both 

cases, the Court of Appeal held, relying on this Court’s decisions in Cooper and Edwards, that the 

statutory duties owed to the general public were inconsistent with a private law duty to a particular 

individual or group, such as the plaintiffs. Sharpe J.A. held for the Court in Williams: 

When assessing how best to deal with the SARS outbreak, Ontario was required to 
address the interests of the public at large rather than focus on the particular 
interests of the plaintiff or other individuals in her situation. Decisions relating to 
the imposition, lifting or re-introduction of measures to combat SARS are clear 
examples of decisions that must be made on the basis of the general public interest 
rather than on the basis of the interests of a narrow class of individuals.46 

42. In Abarquez, Sharpe J.A. held: 

The protection of the health of the public at large was by law the dominant concern 
of the Chief Medical Officer of Health when he issued the Directives. He and others 
exercising statutory powers to deal with SARS had to weigh and balance a myriad 
of competing interests and endeavour to arrive at a position that best satisfied the 
interests of the public at large. 

When developing a public policy and elaborating standards in relation to the 
containment of SARS, the interests of Ontario's compassionate and courageous 
nurses were but one of the myriad of factors to be weighed and balanced. As has 
been held in the long line of cases considered in Williams, the very nature of a duty 
by a public authority to the public at large is ordinarily inconsistent with the 
imposition of a private law duty of care to any individual or group of individuals.47 

43. Decisions on the policy response to public health risks such as those posed by tobacco-

related disease require the balancing of numerous differing interests. Legislation such as the 

Department of Health Act grants officials broad discretion. Such discretion is necessary to permit a 
                                                 
45  Edwards v. Law Society of Upper Canada, 2001 SCC 80, at para. 14 (emphasis added), A.B.A., Vol. I, 

Tab 14, p. 179-180. 
46  Williams v. Ontario, 2009 ONCA 378, at para. 31, leave to appeal denied [2009] S.C.C.A. No. 298, 

A.B.A., Vol. III, Tab 49, p. 41. See also paras. 24-28, pp. 38-40. 
47  Abarquez v. Ontario, 2009 ONCA 374, at paras. 25-26 (emphasis added), leave to appeal denied (2009), 

403 N.R. 400 (S.C.C.), A.B.A., Vol. I, Tab 2, p. 18. 
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balancing of numerous interests, including those of smokers and non-smokers, young persons, anti-

tobacco organizations, tobacco industry employees, agricultural interests and the tobacco 

manufacturers themselves, in the determination of the appropriate measures to protect public 

health. 

44. A private law duty to smokers, like a duty to investors in Cooper, users of legal services in 

Edwards, nurses in Abarquez or patients in Williams, would hamper the fair weighing of such 

competing interests intended by the applicable statutory schemes. For this reason, no duty of care 

should be found to exist between Canada and individual smokers in this case. 

 No “Close and Direct” Relationship with Smokers and no Proximity 

45. The third party notice alleges that Canada’s officials made representations to the general 

public and engaged in research in the course of their regulatory mandate to protect the public.48 It 

does not, however, allege conduct that provides a close factual nexus with the plaintiff class. The 

relationship between Canada’s officials and the plaintiff class was the same as its relationship with 

any member of the public, as any member of the public is a potential smoker, a recipient of 

tobacco marketing, or influenced or affected by the smoking of others. Given the nature of this 

social problem and the relationship between the parties, no proximity and no duty of case arises. 

46. In Fullowka, this Court considered the relationship between mining inspectors and miners 

killed by an intentional criminal act. The Court noted the significance of “personal contact” in the 

creation of proximity and a duty of care, and held: 

… the relationship between the miners and the inspectors was much more personal 
and direct than the relationship between the undifferentiated multitude of lawyers' 
clients and the Law Society as considered in Edwards or the undifferentiated 
customers of mortgage brokers as considered in Cooper.49 

47. In this case, there is no allegation that a representation came to the attention of particular 

consumer, let alone of any direct “personal contact”. The third party notices allege representations 

made through press releases and public announcements to “the undifferentiated multitude of” 

consumers of tobacco products by Health Canada as part of its general mandate for public 

                                                 
48  E.g., Amended Third Party Notice, paras. 53-75, 126, A.R., pp. 148-152, 164. 
49  Fullowka v. Pinkerton’s of Canada Ltd., 2010 SCC 5, at para. 44, A.B.A., Vol. I, Tab 18, p. 208. 
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awareness and public health. Such a relationship is not sufficiently close and direct to create 

proximity. 

48. Furthermore, negligent misrepresentation is at issue here. In Hedley Byrne, the case which 

first recognized this cause of action, Lord Reid considered that a duty of care should not be owed 

for general public statements “at large”, but only when it could be said to be that the statements 

were directed to a “limited class”: 

It would be one thing to say that the speaker owes a duty to a limited class, but it 
would be going very far to say that he owes a duty to every ultimate "consumer" 
who acts on those words to his detriment.50 

49. This Court in B.D.C. Ltd. v. Hofstrand Farms Ltd. accepted that such a limitation is required 

in the extension of a duty of care. Estey J. held: 

It is a stretching of concept to conclude that anyone who might conceivably be 
affected by a failure by the Province of British Columbia to register a Crown grant 
within the calendar year, constitutes a “limited class” the existence of which is 
known to a courier employed to deliver the Crown grant to a registry office. In the 
words of Lord Reid in Hedley Byrne, supra, “...it would be going very far to say 
that [the defendant] owes a duty to every ultimate ‘consumer’. ...”51 

50. The case at bar is unlike those in which the Crown’s actions are alleged to have focused on the 

plaintiff as the member of a “limited class” or a “discrete class, or group”, giving rise to proximity.52 

51. In Eliopoulos, at issue was Ontario’s 2001 West Nile virus prevention plan. The plan 

included the provision of information to the public and local governments on the risk of West Nile 

virus and on measures to mitigate the risk. It was alleged that Ontario was operationally negligent 

in issuing the plan, by, inter alia, “its failure to provide accurate information to the public about 

the threat of WNV”.53 The Ontario Court of Appeal distinguished the case from other situations in 

which a duty of care was found to arise. The key distinguishing factor, also present here, was that 

                                                 
50  Hedley Byrne & Co. Ltd. v. Heller, [1964] A.C. 465 (UK H.L.(E.)), at p. 483, A.B.A., Vol. I, Tab 19, p. 230. 
51  [1986] 1 S.C.R. 228, at para 19, A.B.A., Vol. I, Tab 6, p. 100. 
52  Finney v. Barreau du Québec, 2004 SCC 36, at para. 46 (“operational decisions... made in a relationship of 

proximity with a clearly identified complainant”), A.B.A., Vol. I, Tab 17, pp. 202-203; James v. British 
Columbia, 2005 BCCA 136, at para. 38 (Minister exercised his powers with respect to a specific forest licence 
involving “a high degree of “closeness of relationship’.”), A.B.A., Vol. II, Tab 28, p. 102; 755162 Ontario Inc. 
v. Parsons, 2006 NLCA 60 (clearly identified and specific complainant), A.B.A., Vol. I, Tab 1. 

53  Eliopoulos v. Ontario (Minister of Health & Long Term Care) (2006), 276 D.L.R. (4th) 411, at para. 4, 
A.B.A., Vol. I, Tab 15, pp. 184-186. 
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the Crown’s actions were in respect of public health generally, and not directed to a specific or 

narrow group of individuals. The Court held: 

The Ministry merely provided others with information and recommendations. In my 
view, the Plan falls well short of policy decision to do something about a particular 
risk that triggers a private law duty of care to implement such policy at the 
operational level in a non-negligent manner.  

I cannot accept the contention that the facts pleaded here bring the case within the 
principle identified in Doe v. Metropolitan Toronto (Municipality) Commissioners 
of Police. Here, the appellant bears general responsibility for promoting the health 
of all the province’s residents but no facts are pleaded to distinguish the risk faced 
by Eliopoulos from the risk faced by everyone else in the province.54 

52. In Drady, the Ontario Court of Appeal struck out a claim against Health Canada in respect 

of its role in the regulation of jaw implants. The plaintiffs had alleged representations by Health 

Canada to the public concerning the probable safety of the device in question. The Court of Appeal 

held: 

The pleadings do not allege that any of the three communications came to the 
appellant’s attention or to the attention of any specific member of the public. 
Nowhere does the appellant plead a specific representation made to him by Health 
Canada. Moreover, nowhere does the appellant assert reliance, other than by 
pleading that members of the public generally relied on Health Canada to 
implement its public law duties. In the absence of a specific representation or 
reliance on Health Canada regarding the safety of the implant, in my view, it is 
plain and obvious that the appellant cannot establish a direct and close relationship 
of proximity that makes it just and fair to impose a private law duty of care on 
Health Canada.55 

53. Similarly, in Williams, the Ontario Court of Appeal noted in striking out the plaintiff’s 

claim relating to Ontario’s response to the SARS crisis: 

Here, no facts are pleaded to suggest that the plaintiff had any direct contact or 
dealings with Ontario, and the allegations of negligence relate to the manner in 
which Ontario dealt with the risk SARS posed to the public at large... 56 

                                                 
54  Eliopoulos, supra, at paras. 25-26, A.B.A., Vol. I, Tab 15, pp. 193-194. 
55  Drady v. Canada, 2008 ONCA 659, at para. 54, A.B.A., Vol. I, Tab 12, p. 153. See also Attis 

v. Canada (Minister of Health), supra at paras. 45, 69, A.B.A., Vol. I, Tab 4, pp. 77, 82: “the fact that 
Health Canada’s only method of notification to the public would be by public notice supports the 
conclusion that the duty was public, rather than private, in nature.” 

56  Williams, supra, at para. 33, A.B.A., Vol. III, Tab 49, pp. 41-42. 
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54. In Holtslag v. Alberta, the Alberta Court of Appeal held that no duty of care arose between 

the Alberta Director of Building Standards and users of untreated pine shakes. The shakes were 

approved by the Director as compliant with the relevant Building Code. The Court found that the 

alleged “representations” to consumers through the Building Code were insufficient to ground a 

duty of care: 

The relationship between consumers of building materials and the Director in this 
case is not akin to the close and direct relationship between representor and 
representee; or supplier and user of a product.57 

55. Similarly, in McMillan v. Canada Mortgage & Housing Corp., Smith J. of the British 

Columbia Supreme Court held that a duty of care did not arise on the basis of representations made 

by the CMHC “to the public at large”, which she held insufficient to create the necessary “special 

relationship” between the representor and representee.58 

56. Here, as in cases such as Eliopoulos, Drady, Williams, Holtslag and McMillan, the 

Appellant has not alleged facts which distinguish the position or risks of any smoker allegedly 

harmed from those of any other. The representations and reliance alleged by Imperial are not 

specific to any particular smoker. In the absence of such particular alleged facts, there is 

insufficient proximity to ground a duty of care between Canada and individual smokers. 

57. Furthermore, unlike cases involving physical harm arising from the defendant’s conduct, this 

case involves damage in the form of alleged consequential economic loss. The relationship between 

parties in such circumstances is not as “close and direct” as where the defendant’s actions are alleged to 

have created physical harm. The courts have been less inclined to find a duty of care in cases involving 

purely economic loss than in those alleging physical harm.59 Taylor J.A. of the B.C. Court of Appeal in 

Kripps referred, for example, to “the very small proportion of cases of pure economic loss simpliciter 

in which the law will permit recovery”.60 Eliopoulos, Williams and the above-noted medical device 

decisions (Drady, Attis and Klein) involved allegations of physical harm. Nonetheless, the claims in 

                                                 
57  Holtslag v. Alberta, supra, at para. 23, see also paras. 26-27, A.B.A., Vol. II, Tab 23, pp. 33-34. 
58  McMillan v. Canada Mortgage & Housing Corp., 2007 BCSC 1475, at para. 97, aff’d 2008 BCCA 543, 

A.B.A., Vol. II, Tab 37, p. 178. 
59  See e.g., Martel Building Ltd. v. Canada, 2000 SCC 60, at para. 37, A.B.A., Vol. II, Tab 36, p. 167. 
60  See Kripps v. Touche Ross & Co. (1992), 94 D.L.R. (4th) 284 (BC C.A.), at pp. 297-298, see also p. 295, 

leave to appeal denied (1993), 101 D.L.R. (4th) vii, A.B.A., Vol. II, Tab 34, pp. 151-152, 149. 
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these cases were struck out. The fact that purely economic loss, not physical harm, is alleged is a 

further consideration which indicates no duty of care should be recognized. 

(iv)  No “Special Relationship” is Present 

58. This Court in Hercules Management Ltd. held that where negligent misrepresentation is 

alleged, the requirement of proximity can only be satisfied by a “special relationship”. Such a 

relationship arises where, “(a) the defendant ought reasonably to foresee that the plaintiff will rely 

on his or her representations; and (b) reliance by the plaintiff would, in the particular 

circumstances of the case, be reasonable”.61 In this case, Tysoe J.A. for the majority concluded that 

the requirements of negligent misrepresentation might be made out in the pleadings in respect of 

the alleged duties between Canada and consumers,62 but provided no analysis of the existence of a 

“special relationship”. 

59. In Hercules Management Ltd., La Forest J. for the Court noted the following “five general 

indicia of reasonable reliance” as identified by Professor Feldthusen and set out in Canada’s Costs 

Recovery factum.63 Those indicia are not satisfied here. 

60. Canada is not alleged here to have had a commercial motivation in the alleged “advice, 

requests or direction” given to the public. Canada’s officials are not alleged to have been operating 

as professional advisors or to have made representations in the course of operating a business. The 

representations are not alleged to have been made in response to any specific enquiry or request. 

While the “advice, requests or direction” of Canada’s officials is alleged to have been deliberate, 

this was part of a series of policy responses to attempt to alter the behaviour of both consumers and 

manufacturers to protect the public health. These actions were not taken in an advisory capacity. 

61. Furthermore, there is no allegation that the alleged representations came to the attention of 

any individual consumer, a consideration found relevant by the Ontario Court of Appeal in its 

rejection of proximity between Health Canada and users of medical devices in Attis.64 As the 

motions judge held, “the misrepresentations alleged by Imperial in the Third Party Notice are in 

                                                 
61  Hercules Management Ltd., supra, at para. 24, A.B.A., Vol. II, Tab 20, pp. 4-5. 
62  Knight, supra, at para. 45, A.R., pp. 46-47.  
63  See para. 67 of Canada’s Costs Recovery factum.  
64  Attis v. Canada, supra, at paras. 45, 67-69, A.B.A., Vol. I, Tab 4, pp. 77, 82. See also Drady 

v. Canada, supra, at para. 54, A.B.A., Vol. I, Tab 12, p. 153. 
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the form of broad public announcements or reports consistent with the policy I have described of 

publicizing information with respect to tar and nicotine levels.”65 

62. For the foregoing reasons, it is plain and obvious that the essential requirement applying to 

negligent misrepresentation allegations of a “special relationship” is not made out in the pleadings. 

(b)  “Stage II” Policy Considerations 

Introduction 

63. As noted in Canada’s Costs Recovery factum, this Court held in Cooper that “Stage II” 

policy considerations “… are not concerned with the relationship between the parties, but with the 

effect of recognizing a duty of care on other legal obligations, the legal system and society more 

generally.”66 The same general policy concerns arise from the potential recognition of a prima 

facie duty of care in this case as in Costs Recovery. These are: 

(a) the potential creation of indeterminate liability to an indeterminate class; 

(b) permitting recovery in tort in relation to policy decisions; 

(c) the creation of an unintended insurance scheme; and 

(d) transferring responsibility from the manufacturer, who is best positioned to address liability 

for economic loss. 

64. Canada adopts its submissions in the Costs Recovery factum with respect to a duty to 

manufacturers on the foregoing points,67 and makes the following additional submissions which 

are specific to the relationship and duty alleged between Canada and smokers in this matter. 

(i)  Indeterminate Liability  

65. In this case, Tysoe J.A. for the majority in the Court of Appeal simply summarily dismissed 

policy concerns for indeterminate liability, such as in respect of any duty toward consumers for 

economic losses: 

                                                 
65  Knight v. Imperial Tobacco Limited, 2007 BCSC 964, at para. 44, A.R., pp. 18-19. 
66  Cooper, supra, at para. 37, A.B.A., Vol. I, Tab 10, p. 136. 
67  Canada’s Costs Recovery factum, paras. 73-103. 
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The potential liability of Canada flowing from breaches of the duty of care would 
not appear to be indeterminate because the affected persons are identified as those 
who purchased the light and mild cigarettes (i.e., the class members). ... In my 
opinion, without the benefit of evidence at trial to assist in the examination of the 
considerations, none of the policy considerations are determinative to negate the 
prima facie duty of care.68 

66. The foregoing passage fails to refer to, or apply, key considerations which have been 

recognized by this Court and other appellate courts in respect of indeterminate liability: the 

inability of a statutory authority to control the number of potential claimants and hence the scale 

and scope of liability, and the impact of the extension of a duty of care on a statutory authority’s 

other responsibilities. 

 The Inability to Control Claims is an Important Policy Consideration 

67. As noted in Canada’s Costs Recovery factum, indeterminate liability concerns can arise 

where a defendant lacks control over the number of parties who may make potential claims against 

it. In Cooper v. Hobart, the concern for indeterminate liability was among the factors which 

negated any prima facie duty of care between the regulator and individual investors.69 

68. Holtslag v. Alberta, like this case, involved alleged “representations” to consumers. There, 

such representations were allegedly through the Building Code. The Alberta Court of Appeal rejected a 

duty of care between the Alberta Director of Building Standards and users of untreated pine shakes 

approved by the Director as compliant with the Building Code. In respect of the policy concern of 

indeterminate liability, the Court held that “the Director would have no means of controlling the 

number of homeowners who used the various approved products in their residences; thus, potential 

liability would be virtually indeterminate as would potential litigation costs.”70 

69. This policy concern applies squarely to Health Canada and Agriculture Canada in the case 

at bar. The departments had no control over the number of cigarettes offered for sale by the 

tobacco industry, or the number of smokers who might suffer economic losses and seek recovery 

under provincial trade practices legislation. 

                                                 
68  Knight, supra, at para. 55, A.R., pp. 49-50. 
69  Cooper, supra, at para. 54, A.B.A., Vol. I, Tab 10, p. 140. 
70  Holtslag v. Alberta, supra, at para. 44, leave to appeal denied: [2006] S.C.C.A. No. 142, A.B.A., 

Vol. II, Tab 23, p. 37. 
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70. Tysoe J.A. for the majority failed to address this concern. Hall J.A., in dissent, however, 

did analyse this factor, and concluded: 

Canada had and has no control over the quantity of cigarettes sold by ITCAN and 
other vendors of tobacco products. Indeterminate liability is an obvious concern 
if Canada is to be required to indemnify participants in the industry such as 
ITCAN against claims in actions by consumers. Canada is a regulator of the 
tobacco industry, not an insurer. This comment seems apposite to me in the 
context of the present litigation.71 

71. Hall J.A. went on to refer to the Ontario Court of Appeal’s judgment in Hughes v. Sunbeam 

Corporation, a class action brought by purchasers of smoke alarms against the manufacturer, as 

well as Underwriters Laboratories of Canada (“ULC”), an independent product testing and 

certification company. ULC made representations to the public through its certification program 

but, as in this case, it had no control over the number of products sold or the extent of claims. 

Laskin J.A. held in that case that concerns, inter alia, for indeterminate liability negated any prima 

facie duty of care toward the plaintiff owed by ULC.72 

 Indeterminate Liability Arising from the Statutory Authority’s Mandate 

72. In Cooper, this Court recognized that “Stage II” policy considerations include “the effect of 

recognizing a duty of care on other legal obligations.”73 In Holtslag v. Alberta, discussed above, 

the Alberta Court of Appeal noted that policy concerns for indeterminate liability are not restricted 

to the impact on the specific product or case at issue, but extend to the impact of extending a duty 

of care to cover other responsibilities of the statutory authority.74 

73. In Costs Recovery, the policy concern relates to the impact of recognizing a duty of care 

between Canada and regulated manufacturers on Canada’s other statutory responsibilities. The 

analagous policy concern here relates to the impact of recognition of a duty to the end users of the 

regulated product: smokers. 

                                                 
71  Knight, supra, at para. 103, A.R., p. 67. 
72  (2002), 219 D.L.R. (4th) 467 (Ont. C.A.) at paras. 48-50, leave to appeal denied, [2003] 1 S.C.R. xi, 

A.B.A., Vol. II, Tab 25, p. 68. 
73  Cooper, supra, at para. 37, A.B.A., Vol. I, Tab 10, p. 136. 
74  Holtslag v. Alberta, supra, at para. 43, A.B.A., Vol. II, Tab 23, p. 37. 
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74. In Attis v. Canada, the Ontario Court of Appeal considered a claim by an end user arising 

from the regulation of a medical device and rejected the extension of a duty of care (in respect of 

personal injury) due to this policy concern. The Court held: 

Indeterminate liability, in my view, is the most relevant policy consideration 
because the imposition of a duty of care in this case may result in the government 
becoming the virtual insurer of medical devices. The appellants argue that 
indeterminate liability is not a concern because the number of affected consumers in 
this proceeding is relatively contained. However, Health Canada’s responsibilities 
extend far beyond the regulation of the specific devices at issue in this case to the 
regulation of thousands of other devices. In addition, potential liability could extend 
for medical devices to other products regulated under the FDA [Food and Drugs 
Act], such as food, drugs and cosmetics, as well as many other regulatory regimes. 
It follows that the imposition of liability on the public purse would place an 
indeterminate strain on available resources. Accordingly in my view, the prospect of 
indeterminate liability weighs against the imposition of liability in this case.75 

75. As in Attis, the concern for extension of liability here goes beyond the instant case. It is 

magnified because what is claimed here is economic loss. The recognition of a duty of care would 

lead to the expansion of potential liability for the economic losses of consumers of many other 

products (pharmaceuticals, cosmetics, medical devices, food, etc.) subject to regulatory action by 

Health Canada and Agriculture Canada, and indeed to duties in respect of such losses arising from 

commercial products subject to regulation by other departments and other governments.76 The 

majority failed to consider this. 

76. The indeterminate nature of such liability is not an issue which reasonably requires the 

provision of evidence at trial for its determination. Its nature is apparent on the face of the 

pleadings and should properly be resolved at a preliminary stage. 

                                                 
75  Attis v. Canada (Minister of Health), supra, at para. 74 (emphasis added), leave to appeal denied, [2008] 

S.C.C.A. No. 491, A.B.A., Vol. I, Tab 4, p. 83. 
76  See, e.g. Medical device regulation under the Food and Drug Act, R.S.C. (1985), c. F-27 and the 

regulations under that Act; Attis v. Canada (Minister of Health), supra, Vol. I, Tab 4; Drady v. Canada, 
supra, Vol. I, Tab 12; Klein, supra, Vol. II, Tab 32; Issuance of the National Building Code for 
Canada pursuant to the general authority of the National Research Council Act, R.S.C. (1985), c. N-14 
and distributed by CMHC: Kimpton v. Canada (Attorney General), supra, Vol. II, Tab 31; Canada 
Mortgage and Housing Corporation Act, R.S.C. (1985), c. C-7 and National Housing Act: McMillan 
v. Canada Mortgage & Housing Corp., supra, Vol. II, Tab 37; Strata Plan VR 2275 v. Davidson, 2008 
BCSC 77, at para. 38, Vol. II, Tab 43, p. 239; Regulation of other dental and medical products by 
Health Canada: Holland v. British Columbia., 2008 BCSC 965, at paras. 72-73, Vol. II, Tab 22, 
pp. 25-26. 
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(ii)  Policy Decisions 

77. As noted above, the main proceeding here is limited to recovery for deceptive practices 

arising from the purchase of cigarettes after May 8, 1997, well after the passage of the first 

tobacco-specific regulatory statutes in 1988. The fact that this legislation expressly incorporated 

the same policy approach which had informed Canada’s tobacco policy for many years underlines 

that Canada’s relevant actions in its response to the public health risks posed by tobacco products, 

as alleged in the pleadings here, were policy decisions which do not give rise to tort liability. 

78. The third party notice attacks directly, as negligent conduct, regulations made under the 

Tobacco Products Control Act and Tobacco Act. It is alleged, for example: 

(d) officials of Health Canada published and encouraged the publication of tar 
and nicotine and other smoke constituent yields as measured by standard 
smoking methods. ... 

(e) in particular, officials of Health Canada misrepresented information to 
consumers that it knew or ought to have known would mislead consumers 
and that consumers would reasonably rely upon, including: 

(i) information concerning tar and nicotine levels in “Light” and “Mild” 
cigarettes that did not reflect actual deliveries to smokers under normal 
smoking conditions; 

(ii) information concerning tar and nicotine levels in “Light” and “Mild” 
cigarettes as to their relative levels in comparison with regular cigarettes.77 

79. The use of “standard smoking methods”, the “publication of tar and nicotine and other 

smoke constituent yields” and the provision of “information concerning tar and nicotine levels” are 

matters dealt with in regulations.78 

80. As discussed in Canada’s Costs Recovery factum, the majority erroneously held, relying upon 

Sauer v. Canada,79 that evidence was required to determine whether such allegations relate to policy 

decisions and should be struck out. For the reasons discussed there,80 evidence is not necessary to 

determine that a claim which attacks legislative decisions as reflected in regulations is not actionable. 

                                                 
77  Amended Third Party Notice, para. 124, emphasis added, A.R., pp. 161-164. 
78  Tobacco Products Control Regulations, SOR/89-21, December 27, 1988, s. 11(1), Vol. V, Tab 86, p. 179; 

Tobacco Products Information Regulations, SOR/2000-272, ss. 8,  9, Vol. V, Tab 87, pp. 200-201. 
79  2007 ONCA 454, leave to appeal denied [2007] S.C.C.A. No. 454, Vol. II, Tab 42. 
80  See paras. 87-91 of Canada’s Costs Recovery factum. 
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81. The dissent in Knight correctly recognized that Canada’s conduct reflected “a policy 

decision taken by Canada at the ministerial level with a view to diminish the health risks of 

consumers of tobacco products”.81 Hall J.A. concluded that while Canada “arguably could have 

undertaken other or more efficacious interventions ... these largely political and social decisions 

based on broad health concerns were for government”82 are not subject to action in tort. 

82. The Chambers Judge and minority in the Court of Appeal in Knight correctly found that 

Canada’s alleged conduct which did not directly take the form of regulations “reflects the policy of 

Canada to lower tar and nicotine in cigarettes and to require tar and nicotine information for itself 

and for publication”. Hall J.A. correctly held: 

Any initiatives it took to develop less hazardous strains of tobacco, or to publish the 
tar and nicotine yields of different cigarette brands were directed to this end. While 
the development of new strains of tobacco involved Agriculture Canada, in my view 
the government engaged in such activities as a regulator of the tobacco industry 
seeking to protect the health interests of the Canadian public. Policy considerations 
underlaid all of these various activities undertaken by departments of the federal 
government.83 

83. As canvassed in greater detail in the Costs Recovery factum, the claim should be struck for 

the reasons set out in the dissent of Hall J.A. 

(iii)  A Duty of Care to Smokers Would Create an Unintended Insurance Scheme  

84. Imposing a duty of care here would make Canadian taxpayers the effective insurers of all 

risks relating to the defendant’s tobacco products. This policy concern should also negate any 

prima facie duty of care found to exist. Canada adopts its submissions in the Costs Recovery 

factum in this respect. 

(iv)  The Manufacturer is Best Positioned to Address Liability for Economic Loss  

85. Canada adopts is submissions in the Costs Recovery factum in this respect. Furthermore, in 

the context of the alleged duty between Canada and smokers, the law already provides remedies to 

smokers, in the form of the very kind of class proceedings brought here against the manufacturer 

                                                 
81  Reasons of Hall J.A., Knight, supra, at para. 99, A.R., p. 65. 
82  Ibid., at para 99, A.R., p. 65. 
83  Ibid., at para. 100, A.R., p. 66. 
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under provincial trade practices legislation. The presence of such alternative remedies is a factor 

considered by this Court as weighing against the recognition of a private law duty.84 

86. Canada does not manufacture or market cigarettes and did not create the public health risks 

posed by these products. Its role was directed towards mitigating the effects of the public health 

problems arising from tobacco products. The manufacturer controlled product design, production 

and marketing. It bears legal responsibility for warning the consumer in respect of risks posed, and 

is responsible to them in tort, or for breaches of provincial trade practices legislation. As held in 

Klein, “[t]he proper defendant in such cases is clearly the manufacturer who is responsible for the 

careful monitoring and long-term safety of” the product.85 

Conclusion – “Stage II” Policy Considerations 

87. For the foregoing reasons, if the Court finds that a prima facie duty of care arises between 

Canada and smokers, such duty ought nonetheless to be negated by policy considerations. 

---------- 

PART IV – COSTS 

88. The appellant seeks its costs of this appeal and in the courts below.  

---------- 

PART V – ORDER SOUGHT 

89. The appellant seeks an order striking out the third party notices in its entirety. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Ottawa, 
this 27th day of October, 2010. 

   ____________ 
John S. Tyhurst 
Department of Justice Canada 

Of Counsel for the Appellant 
                                                 
84  See, e.g., Edwards, supra, at para. 15, A.B.A., Vol. I, Tab 14, p. 180. 
85  Klein, supra, at para. 37, A.B.A., Vol. II, Tab 32, p. 137. 
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