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Court File No: NY21513/97


SUPERIOR COURT OF JUSTICE

NORTH YORK SMALL CLAIMS COURT

BETWEEN:

JOSEPH T. BATTAGLIA


Plaintiff


and


IMPERIAL TOBACCO LIMITED


Defendants


FRESH AS AMENDED STATEMENT OF CLAIM

CLAIM
1.
The plaintiff claims:

(1) general damages of $6000;

(2) special damages, namely reimbursement for moneys expended on the purchase of the defendants' cigarette products;

(3) aggravated, punitive and exemplary damages;

(4) pre-judgement and post-judgement interest in accordance with the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended;

(5) his costs of this action; and

(6) such further and other relief as the nature of this case may require and this Honourable Court deems just.
THE PARTIES AND RELATED FACTS:

2.
The defendant IMPERIAL TOBACCO LIMITED ("ITL") is an incorporated company with its registered office located in the City of Montreal.  ITL is a wholly-owned subsidiary of IMASCO LIMITED.  IMASCO's major shareholder is B.A.T. INDUSTRIES p.l.c. ("BAT"), formerly known as BRITISH AMERICAN TOBACCO, the world's second largest cigarette producer. BAT exerts effective control over IMASCO and through it ITL.

3. The plaintiff, Joseph Battaglia, resides in Toronto.  In 1957, at the age of 16 years of age, he got his first job as a stock boy for the tobacco company Rothmans of Pall Mall Limited.

4. Upon the advice and encouragement of his employers, that smoking was an adult habit which was not harmful to his health, and further, that he should start smoking as it would be helpful to his career in the tobacco industry, the young Mr. Battaglia began smoking.

5. Mr. Battaglia progressed through the ranks of Rothmans of Pall Mall Limited, reaching the rank of Sales Manager for the brand Dunhill, before in 1969, he left the employment of the tobacco industry to seek opportunities elsewhere.

6. During the mid-1970s, alarmed by growing reports in the press about the health risks of smoking, Mr. Battaglia made his first attempt to quit.

7. Mr. Battaglia found that he could not quit smoking.  No matter how hard he tried, he found that the withdrawal pains and the cravings were simply too much for him.

8. On a number of occasions, Mr. Battaglia sought the assistance of health care providers, in an effort to quit smoking.

9. None of these efforts met with any success.  Mr. Battaglia believed that his failure to quit smoking was his fault.  He thought that he must have lacked “will power”, or that he must have something wrong with him which prevented him from quitting.  It did not occur to him that the defendant was selling him a product which was designed to frustrate his efforts to quit.

10. In 1994, in what he believed was an effort to reduce the health risks of his smoking, Mr. Battaglia began to smoke exclusively the brand “Matinee Extra Mild King Size”, which is designed, manufactured and marketed by the defendant (the brand is hereinafter referred to as “Extra Mild”).

11. On the package of each Extra Mild sold by the defendant, it states that each Extra Mild cigarette contains as follows:

Tar:


4 mg/ cigarette

Nicotine:

0.4 mg/cigarette

Carbon Monoxide:
5 mg/cigarette

12. Extra Mild have the lowest advertised yields of tar, nicotine, and carbon monoxide of any cigarette brand sold in Canada.

13. Since 1994, Mr. Battaglia has smoked almost exclusively Extra Mild.

14. In 1997, Mr. Battaglia read a series of newspaper articles, and saw various news reports on television which informed him of litigation between American tobacco companies, and all 50 U.S. states.

15. The result of that litigation was that American tobacco companies were forced to pay some $246 billion to the U.S. states to cover the costs of state provided health care for the treatment of smoking related diseases such as cancer, emphysema, and heart disease.

16. As part of the settlement of the U.S. litigation, American tobacco companies were forced to disclose to the public many millions of pages of secret documents which revealed how they had conspired to deceive the public, and governments, about the health risks of smoking.

17. These formerly secret documents revealed, among other things, that American tobacco companies regularly treated their products with ammonia, so as to boost the impact of the nicotine within their cigarettes, thereby making it more difficult for smokers to quit.

18. After learning in 1997 of the conscious efforts by American tobacco companies to design cigarettes with heightened addictive qualities, Mr. Battaglia became concerned that Canadian tobacco companies could be doing the same thing.  He was worried that Canadian tobacco companies were using advanced technology to frustrate his ability to quit, thereby putting his own health, and the health of millions of other Canadian in jeopardy.

19. Determined to learn the truth about the industry he had once worked for, on June 12, 1997, Mr. Battaglia brought this action against the defendant.

20. Since bringing this action, Mr. Battaglia has learned at least two things:

(1) In 1998, Mr. Battaglia was diagnosed with coronary heart disease related to his smoking.  His life expectancy, even if he somehow manages to quit in the future, has been considerably diminished;

(2) That the defendant has deliberately designed Extra Mild to “cheat” government smoking machines, such that it actually delivers considerably more toxic tar to smokers than the label on the package would suggest.  Mr. Battaglia has thereby learned that the Extra Mild brand is far more harmful to his health than its advertising and packaging would suggest.

HOW IMPERIAL TOBACCO DESIGNED A CIGARETTE TO CHEAT GOVERNMENT SMOKING MACHINES, AND WHY

21. Health Canada uses a method developed by the Federal Trade Commission in the United States, (the “F.T.C. Method”) to determine the tar, nicotine, and carbon monoxide levels in cigarettes.

22. The F.T.C. Method functions by hooking a burning cigarette to a smoking machine.  The smoking machine then collects and measures the various toxic particles which it is able to draw through the cigarette’s filter.

23. The defendant has known for many years that the F.T.C. Method is an inaccurate method of measuring the toxic chemicals that a smoker actually inhales when consuming a cigarette.  The defendant has, in fact, consciously designed cigarettes to fool the F.T.C. smoking machine, and thereby deceive smokers about the levels of toxic chemicals they are being exposed to when they consume the defendant’s products.

24. The principal technique that ITL has used to fool the F.T.C. smoking machine is to add microscopic air vents to Extra Mild by burning tiny holes in the cigarette with a laser.  These holes are found close to the juncture of the cigarette tobacco column and the filter.  They are located precisely where most people actually hold the cigarette.

25. The impact of these vents is that added air enters the cigarette filter when the cigarette is hooked up to the F.T.C. smoking machine.  This added air produces a deceptively low reading for tar, nicotine, and CO, when the cigarette is tested using the F.T.C. Method.  In effect, it dilutes the readings obtained by the F.T.C. smoking machine.

26. Extra Mild has the most vents of any cigarette on the Canadian market.  It also generates the lowest tar, nicotine, and CO readings of any cigarette on the Canadian market.

27. The vents in Extra Mild do not serve any other possible purpose in the design of the cigarette, other than to obtain a low reading using the F.T.C. Method.

28. The defendant knows however, that the readings obtained by the F.T.C. Method do not accurately reflect the actual yields of toxic chemicals which a smoker will experience when consuming Extra Mild in the “real world”.

29. In the “real world”, smokers do two things which result in a higher than advertised yield of toxic chemicals when smoking Extra Mild.  First, they put their fingers over the air vents.  This is because the vents are perfectly placed so as to be covered by a smoker’s fingers.  When the vents are thereby covered, more toxic chemicals reach the smoker’s lungs.  Or rather, unlike the F.T.C. smoking machine, the toxic chemicals from the Extra Mild reach a smoker’s lungs completely undiluted by any added air.

30. The second thing that smokers do is they inhale more deeply when they smoke low tar/nicotine cigarettes, and they also hold the smoke in their lungs longer.  This is because a smoker, in order to satisfy his or her nicotine cravings, needs a fixed amount of nicotine. If a particular cigarette is low in nicotine, the smoker will adjust his or her smoking behaviour, until he or she is able to obtain that fixed amount.  This phenomenon is referred inside the tobacco industry as “elasticity”.

31. Elasticity refers to the ability of someone addicted to nicotine, to adjust his or her smoking behaviour, and thereby satisfies his or her nicotine addiction, by drawing more deeply on a so-called “low tar” cigarette, such as Extra Mild.

32. The impact of elasticity of Extra Mild, and of its air vent design, is that Mr. Battaglia received far more toxic chemicals when he smoked Extra Mild that its packaging would indicate.

33. Specifically, when Mr. Battaglia smoked Extra Mild he would have received the following doses of toxic chemicals:

Toxic Chemicals

Advertised Yield

Actual Yield

Tar



4 mg/cig


26 mg/cig

Nicotine


0.4 mg/cig


2.24 mg/cig

CO



5 mg/cig


27.3 mg/cig

34. In other words, Mr. Battaglia received 650% more tar, 560% more nicotine, and 546% more carbon monoxide from each Extra Mild cigarette that he smoked over the last 6 years than is indicated on the package of each Extra Mild.

35. Tar in cigarettes is a condensate of approximately 4000 chemicals, many of which are known carcinogens, which have been linked to lung, throat, and mouth cancers in smokers. 

36. Nicotine and carbon monoxide are chemicals which have been found to cause heart disease and strokes in smokers.

37. The defendant has long been aware of the phenomenon of elasticity, and of the impact of its air vents on smokers.  In fact, the defendant has conducted various experiments, research projects, and marketing studies on the issues of elasticity, and air vent location.

38.  Some in the tobacco industry have even wondered about the morality of efforts by the defendant to make a “low tar” cigarette.  In 1978, Dr. F.J.C. Roe, a scientific consultant to BAT UK wrote:

“Perhaps the most important determinant of the risk to health or to a particular aspect of health is the extent to which smoke is inhaled by smokers.  If so, then deeply inhaled smoke from low tar delivery cigarettes might be more harmful than uninhaled smoke high tar cigarettes.”

39. Dr. R.M. Gibb, the head of the Research and Development Division at ITL was also troubled by the ethics of the defendants move to “low tar” cigarettes.  He wrote:

“The question as to whether [low tar] cigarettes are really safer does not matter, although privately even our Health people wonder whether low tar and nicotine cigarettes are a good idea.”

40. In 1984, BAT researcher David Creighton wondered if the defendant should alert consumers about the phenomenon of smoker elasticity.  He wrote:

“Is this an ethical thing to do?  People who buy an 8 mg product expect to get 8 mg….  If a declaration that this product is elastic is made (which is the honest thing to do) then it could upset the apple cart.”

41. However, by June 1984, the defendant appears to have resolved any moral concerns about the elasticity of its products.  A company memorandum declared:

“From a research and product development viewpoint, the proposition of designing a cigarette of high taste to low tar ratio, which responds positively to human smoking behaviour has been agreed to be acceptable.  This is necessary if we are to explore and understand what consumers are seeking from the cigarettes they buy.

…

The marketing policy concerning this type of product is not clear but it is believed it will depend largely on the degree of elasticity in the design and how overtly this elasticity is achieved.  The consensus is that small improvements in elasticity which are less obvious, visually or otherwise is likely to be an acceptable route.”

42. The explanation as to why the defendant was willing to withhold vital health information from smokers about the elasticity of cigarettes is apparent from the Minutes of BAT research conference in 1968, in which it was recorded:

“It was also recognized that there are two types of health products possible and that they should be distinguished.  Health image (health reassurance cigarette) such as low tar-low nicotine cigarette which the public accepts as a healthier cigarette and

Health-oriented cigarette which has minimal biological activity; for example, one which would yield a near zero reading in the mouse skin painting test.”

43. What the above Minutes reveal is that the defendants draws a distinction in its marketing and research plans between cigarettes which might actually reduce the health risks of smoking, and cigarettes which only appear to consumers to reduce that risk.

44. The Extra Mild is a cigarette which appears to consumers like Mr. Battaglia to provide a health benefit.  In reality, it may be more harmful to his health than a regular yield or unfiltered cigarette which he would likely not inhale as deeply.  

45. A number of highly lethal and basically inoperable lung cancers, including adenocarcinoma, or small cell lung cancer, appear to be unique to low tar brands like Extra Mild.  As sales of Extra Mild and other low tar brands of cigarettes have increased in Canada, death rates from adenocarcinoma have also climbed.

46. The defendants have never marketed a cigarette which might actually be safer for consumers, despite having the knowledge and resources to do so.  There are a number of technologies which have been available to the defendants over the last 30 years or so, which the defendants could have used to modify their conventional cigarettes as “nicotine delivery devices”, so that the health risks associated with their products could be reduced.  Such technologies have included:

(1) Project Ariel;

(2) Project Day;

(3) The Polonium cigarette developed by Liggett & Myers;

(4) The smokeless “Premier” and “Eclipse” brands developed by R.J. Reynolds; and

(5) The low nitrosamine cigarette developed by the defendant’s sister company, Brown & Williamson.

47. To date, the defendant has refused to manufacture a cigarette which actually provides any real health benefit.  They have been content merely to produce cigarettes which provide the illusion of a health benefit.

48. The reason that the defendants have refused to make a safer product is shown by correspondence between Imasco C.E.O. Purdy Crawford, and BAT Chairman, Sir Patrick Sheehy.  It appears that in late 1986 Mr. Crawford had written to head office in London, England, to request that ITL be given permission to work on developing a safer, less carcinogenic cigarette.  Sir Sheehy berated his Canadian underling as follows:

"In attempting to develop a 'safe' cigarette you are, by implication, in danger of being interpreted as accepting that the current product is 'unsafe' and this is not a position I think we should take."

49. It is apparent from the above communications that the defendant has consciously refused to make a safer product for fear that this will constitute an admission of liability.  The defendant’s business and litigation strategy is centred on the idea that they must always deny the health risks of their product, blame smoker’s for their addiction, and thereby try and avoid liability for all of the harm that their product has caused.   A more responsible approach would be to admit that there are problems with the current product, and then to try and make a safer one.

50. Even today, the defendants still seem unwilling to admit publicly that their product is responsible for the deaths of many thousands of Canadians each year.  As late as December 1994, the defendant was still publishing documents such as “Clearing the Air: Smoking and Health, The Scientific Controversy”, which sought to deny that smoking causes cancer.
51. As late as January 19, 2000, the defendants were still trying to downplay the harm caused by their product, by opposing plans by the Canadian Minister of Health, Allan Rock, to improve the health warning labels on their products.  Rob Parker, a spokesman for the Canadian Tobacco Manufacturers Council (“CTMC”), of which the defendant is a member, was asked at a press conference what he thought about the harm caused by smoking.  Mr. Parker answered that he viewed smoking as simply an “adult risky pleasure”.
GROUNDS FOR LIABILITY

Negligent Misrepresentation

52. The defendant knew, or ought to have known, that Mr. Battaglia, and other consumers like him, who were looking for a safer, health conscious brand of cigarette, would rely on the information provided on each package of Extra Mild stating that it contained only 4 mg of tar per cigarette.

53. The defendant further knew that this information was incorrect, and that Mr. Battaglia, and other consumers, would therefore receive far higher doses of toxic chemicals by smoking Extra Milds than the package indicated.

54. As a result, the health of consumers like Mr. Battaglia was compromised, as smokers would be induced to smoke Extra Milds as a means to protect their health, rather than to try and go through the pain of nicotine addiction withdrawal.

55. The failure of the defendants to correct misinformation on its packages of Extra Milds, which it knew was incorrect, and which it knew would induce smokers to continue in their addiction, and thereby endanger their health, constitutes negligent misrepresentation.

Failure to Warn

56. Further, the defendants had a duty to warn consumers such as Mr. Battaglia about the health risks of Extra Mild. 

57. The defendants knew that the information provided on the packages of Extra Mild was inadequate, incorrect and misleading.  Yet, it took no steps to alert Mr. Battaglia as to the actual yields of toxic tar that his lungs would absorb when smoking Extra Mild.

58. The defendants had a duty to provide Mr. Battaglia with accurate information about the health risks of its product.  They further had a duty not to conceal from consumers information that the defendant possessed about elasticity in smoking behaviour.  They also had a duty not to conceal from consumers the existence of, or the reasons for, the addition of air vents in the design of Extra Mild.

59. The defendants therefore breached their duty to properly warn Mr. Battaglia about the health risks of their product, and in fact, attempted to mislead him about such risks.

Breach of Implied Warranty

60. The information provided on each package of Extra Mild, that it contains only 4 mg of tar per cigarette, constitutes an implied warranty by the defendants that Extra Mild will not deliver yields of toxic chemicals to consumers which go beyond that. 

61. Mr. Battaglia, by smoking Extra Mild, received 650% more tar than advertised by the defendant.  He received 560% more nicotine, and 546% more carbon monoxide.

62. The defendant has therefore breach an implied warranty, and Mr. Battaglia has suffered harm to his health as a result.

Product Liability

63. The defendant had a duty to design and manufacture a product which was reasonably safe, and which did not just appear to be so.  Instead of designing a product like Extra Mild, which gave the appearance of safety, but may actually be more harmful to consumers than unfiltered cigarettes, the defendant ought to have devoted its considerable resources to work on developing a truly safer cigarette.

64. The cigarettes currently manufactured by the defendants are therefore defective, in that, if used as intended, they kill their consumers. 

65. Further, the defendant has the technology and resources to develop and market cigarettes which are demonstrably less likely to kill consumers.  The defendant has deliberately chosen however, not to make safer cigarettes because of the defendant’s fear that such efforts may undermine its ability to vigorously defend itself product liability suits.

66. The defendant has therefore put its own concerns about profits ahead of any concern to protect human life. 

67. In other words, the defendant prefers to continue to manufacture a deadly, addictive product, and have its lawyers deny that it is so, rather than to fully admit the harms caused by its product, and then make a safer one.

What the Defendant Ought to Do 

68. It is a tragedy of history that so many millions of Canadians are addicted to nicotine.  It is even more tragic that some 45,000 Canadians die every year because of this addiction.

69. Because smoking is addictive, and because there are so many nicotine addicts in this country, it would be impractical for anyone to try to ban the sale of cigarettes.  

70. However, the defendant has the capacity to minimize the harm to society of smoking.  It can take action to protect the health of individuals like Mr. Battaglia. 

71. The defendant can (and ought to):

(1) Be completely honest about the health risks of its product, and in particular, it ought to provide accurate information about the health risks associated with its products including Extra Mild;

(2) It ought to devote its considerable resources to developing safer cigarettes;  It can make use of already existing technologies for that purpose;

(3) It ought to cease its “scorched earth” legal defence strategy, whereby it seeks to outspend and intimidate any plaintiff who tries to challenge the safety of its products by hiring battalions of Bay Street lawyers.  Such money would be better spent by the defendant on product safety, and on providing accurate warnings about the risks of smoking.

72. It is therefore the plaintiff’s wish that the defendants should: 1) be honest with him, and the public about the health risks of their product, and 2) that the defendants should work with all speed to provide consumers with the safest possible product known to science. 

73. Should the defendant be unwilling to meet the reasonable expectations of the plaintiff, the plaintiff asks this Honourable Court to censure the defendant to the fullest extent of this Court’s jurisdiction by awarding the plaintiff the maximum allowable damages.


