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1. Imperial Tobacco Canada Limited ("Imperial") makes this reply under subrule

29(4) of the Rules of the Supreme Court of Canada, in respect of the following constitutional

question stated by the Chief Justice:

Is the Tobacco Damages and Health Care Costs Recovery Act,
S.B.C. 2000, c. 30, constitutionally inapplicable to the federal
Crown because the latter is constitutionally immune from liability
under the Act?

2. Imperial submits that the cross-appeal can be determined without addressing the

constitutional question, which should therefore not be decided by this Court. In particular,

Imperial submits that: (i) it is this Court's policy that courts should not decide constitutional

issues that are not necessary (ii) the constitutional question is not necessary to decide the cross

appeal, and (iii) in any event, it is not plain and obvious that the federal Crown is constitutionally

immune from liability under the Costs Recovery Act.)

(i) Courts Should Not Decide Unnecessary Constitutional Issues

3. While courts are generally reluctant to comment on matters that are not necessary

to decide the case at hand, this policy is especially apposite with respect to constitutional issues.2

4. This Honourable Court has repeatedly confirmed its policy of restraint over

constitutional issues:

The policy which dictates restraint in constitutional cases is sound.
It is based on the realization that unnecessary constitutional
pronouncements may prejudice future cases, the implications of
which have not been foreseen. Early in this century, Viscount
Haldane in John Deere Plow Co. v. Wharton, [1915] A.C. 330, at
p. 339, stated that the abstract logical definition of the scope of
constitutional provisions is not only "impracticable, but is certain,
if attempted, to cause embarrassment and possible injustice in
future cases".3

(ii) It is Not Necessary to Decide the Constitutional Question

I Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30, Imperial's Cross-Appeal Factum, p.
86, Appellants' Joint Book of Authorities, Vol. V, Tab 76.

2 Reference re Remuneration ofJudges of the Provincial Court of Prince Edward Island. et al., [1997] 3 S.c.R. 3 at
para. 301, per La Forest J. (dissenting in part), Imperial's Supplementary Joint Book of Authorities ("SJBA"),
Vol. I, Tab 7, p. 142.

3 Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 97 at para. 9,
SJBA, Vol. I, Tab 6, p. 114; Attorney General ofQuebec v. Cumming, [1978] 2 S.c.R. 605 at 610-611 SJBA,
Vol. I, Tab 2, pp. 16-17; The Queen in Right of Manitoba v. Air Canada, [1980] 2 S.C.R. 303 at 320, SJBA,
Vol. I, Tab 8, p. 150.
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5. ' This appeal of the motion to strike Imperial's Third Party Notice (the "TPN")

against Canada can be determined without addressing the constitutional question. That is, the

resolution of the constitutional question is not necessary to the resolution of the cross-appeal.

6.' Indeed, Imperial need not rely on the premise that provincial statutes can bind

Canada to support the claims pleaded against Canada in the TPN. Rather, Imperial argues that

Canada may be liable under (i) the Costs Recovery Act; by virtue of the federal Crown Liability

and Proceedings Act.4 That is, Imperial does not submit that Canada is potentially liable under

the Costs Recovery Act by virtue of a provincial statute - rather, Imperial submits that Canada is

potentially liable under the Costs Recovery Act by virtue of a federal statute - the Federal CLPA.

7. Furthermore, the stated constitutional question is complex and closely intertwined

with questions of statutory interpretation, including the applicability and scope of the

presumption of federal Crown immunity from statute.5 As this constitutional question was raised

in the context of a preliminary motion to strike a pleading, this Court simply does not have a

sufficient factual or evidentiary record on which to perform a satisfactory constitutional

analysis.6

8. An abstract analysis of the constitutional issue based on an insufficient factual and

evidentiary record and limited argument poses the very risk that Viscount Haldane cautioned

against in John Deere.

9. The British Columbia Court of Appeal correctly held that it was not necessary to

decide the constitutional question in this case, noting the clear jurisprudence that courts should

not decide constitutional issues unnecessary to a resolution of the case or the appeal.7

10. While the chambers judge did decide the constitutional issue at first instance,

Imperial submits that she erred in both finding it necessary to decide the constitutional issue, and

in concluding that it is plain and obvious that Canada is constitutionally immune to liability

4 RS.C. 1985, c. C-50 ["Federal CLPA"], Imperial's Cross-Appeal Factum, p. 69.
5 P.W. Hogg, Constitutional Law of Canada, 5th ed. (Scarborough: Thomson Carswell Limited, 2007) at 10-19,

SJBA, Vol. I, Tab 10, p. 161.
6 See Adbusters Media Foundation v. Canadian Broadcasting Corp., 2009 BCCA 148,92 B.C.L.R (4th) 9 at paras

7-11, leave to appeal refused, [2009] S.C.C.A. No. 227, SJBA, Vol. I, Tab I, pp. 4-5.
7 Knight v. Imperial Tobacco Canada Limited, 2009 BCCA 541, 99 B.C.L.R (4th) 93 at para. 36, SJBA, Vol. I, Tab

5, p. 77, citing Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R
97.
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under the Costs Recovery Act.8

(iii) It is Not Plain and Obvious that Canada is Constitutionally Immune to Liability

under the Costs Recovery Act

11. Canada correctly notes that the threshold question is whether the British

Columbia legislature intended to bind the federal Crown, but incorrectly asserts that it is plain

and obvious that the presumption of federal Crown immunity applies to the Costs Recovery Act.

12. For all of the reasons set out in the factum of the cross-appeal Appellant, B.A.T.,

Imperial submits that the presumption of federal Crown immunity from statute has been

abolished by the 1974 Interpretation Act of British Columbia. In any event, Imperial

respectfully submits that this Court needs the benefit of a full factual and evidentiary record, and

full and comprehensive submissions, in order to properly consider the scope of the purported

presumption of federal Crown immunity from statute.

13. In Bropho v. State of Western Australia, the High Court of Australia departed

from the strict application of the presumption of Crown immunity from statute, noting that while

there may have been a justification for the presumption when the "Crown" meant little more than

the Sovereign and his direct representatives, the presumption is no longer applicable in the

contemporary context:

... [W]here the activities of the executive government reach into
almost all aspects of commercial, industrial and developmental
endeavour and where it is a commonplace for governmental
commercial, industrial and developmental instrumentalities and
their servants and agents, which are covered by the shield of the
Crown either by reason of their character as such or by reason of
specific statutory provision to that effect, to compete and have
commercial dealings on the same basis as private enterprise.9

That being so, earlier judicial statements to the effect that it must
be manifest from the very terms of the statute itself that it was the
legislative intent that the general words of a statute should bind the
Crown, or that it must be apparent that the purposes of the statute
would be wholly frustrated unless the Crown were bound, should
be read as applying to the context of the particular statutory
provisions involved in the cases in which they were made. Such
statements should no longer be seen as precluding the

8 British Columbia v. imperial Tobacco Canada Ltd., 2008 BCSC 419,82 B.C.L.R. (4th) 362 at paras. 65-66, SmA,
Vol. I, Tab 3, p. 34.

9 [1990] RCA 24, 93 ALR 207 [Bropho], SmA, Vol. I, Tab 4, p. 39 at 216, SmA, Vol. I, tab 4, p. 48.
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identification of such a legislative intent in other circumstances or
as warranting the overriding of a legislative intent which can be
discerned in the provisions of a statute when construed in
context. 10

14. Such a legislative intent must, of course, be found in the provisions of the statute

- including its subject matter and disclosed purpose and policy - when construed in a context

which includes permissible extrinsic aids. II Extrinsic aids, of course, are not permitted on a

motion to strike a pleading.

15. In the result, the High Court held that the legislative intent to bind the Crown was

clear because "in a context where ninety-three per cent of Western Australian land is Crown land

and approximately fifty per cent of Western Australian land is what is described as "Vacant

Crown land", the Act would be extraordinarily ineffective to achieve its stated purpose of

preserving Western Australia's Aboriginal sites and objects if it applied only in respect of the

comparatively small proportion of the State which is not Crown land.,,12

16. Likewise, with respect to the Costs Recovery Act, in a context where it is pleaded

that, by 1983, approximately 95 percent of the available tobacco on the Canadian market was

designed and licensed by Canada,13 the Costs Recovery Act would be extraordinarily ineffective

to achieve its stated purpose of recovering health care costs from the industry responsible, if it

did not apply to Canada.

17. Imperial notes that Professor Hogg has consistently endorsed the adoption of the

Bropho approach in Canada as a "modest and incremental judicial reform" that is "more easily

reconciled with the principle of the rule of the law, a basic precept of which is the subjection of

government to law. As the High Court in Bropho pointed out, in an era when government is

involved in virtually all areas of the economy, the notion that government is presumed not to be

bound by the general law of the land appears increasingly anachronistic.,,14

18. With respect to the question of constitutional federal Crown immunity to

provincial statutes, the answer is simply not plain and obvious. Leading constitutional law

academics agree:

to Bropho, ibid. at 218, SJBA, Vol. I, Tab 4, p. 50.
II Bropho, ibid. at 217, SJBA, Vol. I, Tab 4, p. 49.
12 Bropho. ibid. at 219-20, SJBA, Vol. I, Tab 4, pp. 51-52.
13 Imperial's Third Party Notice at para. 129, Appellant's Costs Recovery Record, Vol. II, p. 97.
14 P.W. Hogg & P. Monahan, Liability of the Crown, 3d ed. (Scarborough: Thomson Carswell Limited, 2000) at

282, SJBA, Vol. I, Tab II, p. 168.
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There is no doubt that the federal Parliament may adopt by
reference the laws of a province and make them applicable to the
federal Crown. What is in doubt is the extent to which the laws of
a province may be made binding upon the federal Crown by their
own force, that is to say, without any adoption by the federal
Parliament. In .Gauthier v. The King (1918), the question was
whether the federal Crown was bound by Ontario's Arbitration
Act. ... The Supreme Court of Canada held that the federal Crown
was not bound by the Ontario statute. . ..

A few years later, however, the Privy Council reached a different
result. In Dominion Building Corp. v. The King (1933), one of the
questions to be decided was whether an Ontario statute applied to
the federal Crown.... But the Privy Council determined that the
general language of the Ontario statute was applicable to the
federal Crown, notwithstanding the absence of express words or a
necessary implication to that effect. And by implication the Privy
Council also determined that there was no constitutional
impediment to a provincial law binding the federal Crown.

These two inconsistent decisions have left in doubt the question
whether provincial Legislatures have the constitutional power to
enact statutes binding on the federal Crown. Later decisions have
not clarified the position, although the weight of dicta supports a
constitutional immunity from provincial statutes for the federal
Crown. In my opinion, however, there should be no such
immunity.15 (emphasis added)

19. The chambers judge, however, referred only to the Gauthier line of cases, and did

not even advert to the conflicting Dominion line of cases, and clearly erred in concluding that

this issue is "plain and obvious."

20. Imperial agrees with the other Respondents that the Dominion line of case is

correct and authoritative, such that there is no rule that Canada is constitutionally immune to

liability under provincial statutes. Imperial adopts the submissions of the other cross-appeal

appellants in their replies under subrule 29(4).

COSTS

21. Imperial seeks its costs in this cross-appeal, and in the courts below.

ORDER SOUGHT

15 Hogg, supra note 5 at 10-19 to 10-20, SJBA, Vol. I, Tab 10, pp. 161 and 162. See also, K. Horsman & G. Morley,
Government Liability: Law and Practice (Aurora: Canada Law Book, 2006) at 1-29 and 1-30-1-31, SJBA, Vol.
I, Tab 9, pp. 155-157.
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below.

6

Imperial respectfully asks that this cross-appeal be allowed, with costs here and

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 7th day of February, 2011.

~ot~~-in-g------
Counsel for the Respondent/Cross
Appeal Appellant Imperial Tobacco
Canada Limited
23.

Agent or Counsel for the
Respondent/Cross-Appeal Appellant
Imperial Tobacco Canada Limited

---+"---t$f A fa.f~
td'. John fuHU;{ter, Q.c.

Counsel for the Respondent/Cross
Appeal Appellant Imperial Tobacco
Canada Limited
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