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RESPONDENT ON CROSS-APPEAL’S FACTUM 
 

PART I – FACTS & OVERVIEW 
 

Overview 

1. In this action, the government of British Columbia seeks to recover its costs of providing 

health care services to victims of smoking-related diseases from tobacco manufacturers alleged 

to have committed tobacco related wrongs.  The manufacturers seek by cross-appeal to pass on 

any liability to Canada by means of third party claims which the Court of Appeal has struck out.  

The Attorney General of Canada (“Canada”) opposes the cross-appeals brought by the defendant 

tobacco manufacturers, which challenge the conclusions of a five member panel of the British 

Columbia Court of Appeal. 

2. What is at stake here is the ability of Canada to protect the health of the Canadian public 

through its tobacco control policies, free of the spectre of indeterminate liability to tobacco 

manufacturers sued for the cost of health care services arising from tobacco-related disease.  

3. Canada did not act “in the commercial stream” or come “to participate directly in the 

commercial aspects of the Canadian tobacco industry” as is argued by the defendants.  In fact, 

the third party notices do not allege that Canada acted as an industry player.  Rather, they allege 

that Canada’s research into and development of tobacco varieties arose as part of broader 

programmes to address the adverse health effects of cigarettes. 

4. The Tobacco Damages and Health Care Costs Recovery Act (the “Act”, the “Costs 

Recovery Act”) does not apply to Canada.  The province of British Columbia enacted the Act to 

seek recovery of the costs of treating tobacco related illnesses from “tobacco companies”, not 

Canada.  British Columbia has not sought to apply the Act to Canada and it contains no 

indication that Canada is subject to its terms; nor does the Crown Liability and Proceedings Act 

makes the Act applicable. 

5. Canada is not a manufacturer under the Act, but even if it were, the Act would be 

inapplicable to it, as provinces do not have the legislative competence to bind the federal Crown.  

Only the Parliament of Canada can enact statutes to provide that an action be brought against the 

Crown in right of Canada. 
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6. A finding that the Act is inapplicable to Canada does not depend upon the operation of 

the doctrine of inter-jurisdictional immunity.  Alternatively, if the doctrine is engaged, its 

application here would be eminently justified.  The ability to determine when, and under what 

circumstances the federal Crown may incur civil liability involves a core federal power.  The 

intrusion which would result from a holding that a province may unilaterally impose liability 

upon the federal Crown would involve a serious and significant impairment of that power. 

7. The defendants can have no right of contribution or indemnity against Canada, whether 

under the Negligence Act or otherwise, as Canada has no liability to British Columbia. 

8. It is plain and obvious, as the Court of Appeal held, that any duty of care in negligence 

which Canada owed to the tobacco manufacturers for “failure to warn” or “negligent design” is 

negated by policy considerations. The potential for creation of a widening sphere of 

indeterminate liability here is a significant policy concern which negates any prima facie duty of 

care found to exist.  Canada’s actions involved developing programmes, pursuant to a broad 

statutory discretion to act in the public interest to respond to the health risks of tobacco products.  

A duty of care would conflict with the balancing of a myriad of interests required for the 

development of such programmes.  If the issue of a duty to smokers is raised, it is similarly plain 

and obvious that no such duty arises for these reasons. 

9. The doctrine of equitable indemnity has no application.  The Court of Appeal did not err 

in finding that it is plain and obvious that Canada cannot be held to have undertaken to 

indemnify the cross-appellants for any liability to the plaintiff.  Finally, the requests for 

declaratory relief must fall with the claims associated with them. 

Facts 

10. The background facts with respect to this action and the Costs Recovery Act, as well as 

the policy, legislative and regulatory context are set out in Canada’s factum on appeal at 

paragraphs 7-26.  The additional facts below relate specifically to the matters at issue in the cross-appeal.   

The Tobacco Damages and Health Care Costs Recovery Act  

11. The Act came into force in January 2001.1  At the time of its introduction, the government 

of British Columbia stated that the tobacco “industry” should be held accountable for the costs of 

                                                 
1 S.B.C. 2000, c. 30, Appellants’ Joint Book of Authorities (“A.B.A.”), Vol. V, Tab 76. 
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treating tobacco related illness and made reference to “tobacco companies”.2  When the Act came 

into force, the British Columbia Interpretation Act provided that the only government bound by 

the Act was “Her Majesty in Right of British Columbia”.3  The Act contains no indication that it 

was intended to apply to Canada.4 

 
12. The British Columbia Court of Appeal unanimously held that Canada is not a 

“manufacturer” under the Act and that Canada can have no liability to British Columbia under 

the Act.5 

 
13. At paragraph 10 of its Statement of Facts on the cross-appeal, Imperial Tobacco Canada 

Limited (“Imperial”) states that “[t]he Costs Recovery Act creates a statutory tort”.  This is 

incorrect.  The Act creates a stand-alone statutory cause of action, the characteristics of which 

were previously described by this Court in B.C. v. Imperial Tobacco.6  At paragraph 63 of their 

Statement of Facts on cross-appeal, Rothmans, Benson & Hedges Inc., et al. (“RBH”) states that 

the Act merely alters traditional tort law.  That is also incorrect.  The Act creates an entirely new 

stand-alone statutory cause of action. 

 
Other Claims as Dealt with by the Court of Appeal 

 
14. Because it was held that Canada cannot be liable to the plaintiff under the Act, the Court 

also unanimously held that the defendant tobacco manufacturers cannot seek contribution and 

indemnity under the provisions of the Negligence Act.7  It also held that it was plain and obvious 

that a claim based upon the doctrine of equitable indemnity would fail.8 

 

15. With respect to the claims in the third party notices founded on negligence arising from a 

duty of care between Canada and tobacco manufacturers, Hall J.A., for the minority, did not find 

                                                 
2 British Columbia v. Imperial Tobacco Ltd., 2009 BCCA 540 at para. 31, A.R., Vol. I, p. 54. 
3 R.S.B.C. 1996, c. 238, ss. 14, 29, Appellant’s Supplementary Book of Authorities (“A.S.B.A.”), Tab 42. 
4 British Columbia v. Imperial Tobacco Ltd., supra at para. 33, A.R., Vol. I, p. 56. 
5 Ibid., Hall J.A. for the minority at para 33 A.R., Vol. I, p. 56; Tysoe J.A. for the majority, concurring on this issue, 
at para 66 A.R., Vol. I, p. 71. 
6 2005 SCC 49, Vol. I, Tab 8. 
7 R.S.B.C. 1996, c. 333; British Columbia v. Imperial Tobacco Ltd., supra, Hall J.A. for the minority at para 33, 
A.R., Vol. I, p. 56; Tysoe J.A. for the majority, concurring on this issue, at para 66, A.R., Vol. I, p. 71. 
8 Ibid., Hall J.A. for the minority at paras 54-57, 33, A.R., Vol. I, pp. 64-66; Tysoe J.A. for the majority, again 
concurring on these issues, at para 67, A.R., Vol. I, p. 71. 
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it necessary to conduct a detailed duty of care analysis.  He held that it was plain and obvious 

that no duty of care existed due to a lack of foreseeability of the defendants’ harm.9 

 
16. Tysoe J.A., for the majority, held that the foreseeability criteria under the Anns/Cooper 

test were met, and conducted a full duty of care analysis.10  He held that it was not plain and 

obvious that no prima facie duty of care was owed by Canada to tobacco manufacturers.  He thus 

proceeded under the second stage of the Anns/Cooper test to determine if there were residual 

policy considerations which should negate any prima facie duty of care. 

 
17. Tysoe, J.A. first examined allegations he described as “negligent design”.11  Relying on 

his reasons in the companion Knight12 decision, Tysoe J.A. held that “it is plain and obvious that 

the policy consideration involving indeterminate liability is sufficient to negate the prima facie 

duty of care owed by Canada in connection with the claim of negligent design.”13 

 
18. With respect to allegations he described as “failure to warn”, Tysoe J.A. adopted the 

reasons given by Hall J.A. in Knight and held that “[t]his claim is against Canada in its role as 

regulator” and that “the prima facie duty of care in this regard is negated by policy 

considerations.”14 

 
19. Negligent misrepresentation was the only issue on which the Court of Appeal was not 

unanimous in finding that it was plain and obvious that Canada did not owe tobacco 

manufacturers a duty of care.  The majority’s refusal to strike that aspect of the claim is the 

subject matter of Canada’s appeal. 

 
20. As the Court of Appeal unanimously concluded that Canada was not a manufacturer 

under the Act, the Court found it unnecessary to decide whether or not the Act applies to Canada 

as a matter of constitutional law.15  In the event that this issue arises in this appeal, the Chief 

Justice has stated the following constitutional question: 

                                                 
9 Ibid., paras 46 and 53, A.R., Vol. I, pp. 61 and 64. 
10 Ibid,, para 69, A.R., Vol. I, p. 72. 
11 Ibid,, para 85, A.R., Vol. I, p. 77. 
12 Knight v. Imperial Tobacco Canada Limited, 2009 BCCA 541, A.R., Vol. I, p. 80. 
13 British Columbia v. Imperial Tobacco Ltd., supra at para. 86, A.R., Vol. I, pp. 77-78. 
14 Ibid,, para 89, A.R., Vol. I, p. 78. 
15 Ibid,, para 64, A.R., Vol. I, p. 70. 
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Is the Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30, 
constitutionally inapplicable to the federal Crown because the latter is constitutionally 
immune from liability under the Act?16 

 Position on the Cross-Appellant’s Statement of Facts 
 
21. Canada takes issue with certain of the cross-appellants’ statements of fact.  While the 

pleadings must be taken to be true for the purposes of a motion to strike, the cross-appellants 

make certain assertions which are inconsistent with the pleadings, in an attempt to create the 

impression of an arguable case, or one that requires a trial to resolve.  By contrast, in returning to 

the pleadings themselves, it is evident that no trial is needed to determine that it is plain and 

obvious that the claims in question must fail. 

 
22. Imperial states with respect to the main claim: “Imperial's allegations against Canada in 

the TPN are virtually identical to British Columbia's allegations against Imperial”.17  That is not 

the case.  For example, a significant and central difference between the main claim and the 

conduct alleged against Canada in the third party notices is that Canada is not alleged to have 

produced or supplied a harmful and defective product, cigarettes, for consumption by 

consumers.18  Furthermore, unlike the defendants, who acted for commercial purposes, Canada’s 

conduct is alleged to have been carried out through government programmes put in place to 

reduce the hazards of cigarette smoking.  Canada acted pursuant to both general departmental 

and tobacco-specific legislation or regulations.  These differences are significant in terms of the 

application of the Act to Canada as a “manufacturer” and potential liability in negligence, as will 

be discussed further below. 

 
23. Imperial asserts in its overview “[t]his is not a case about a regulator”19, repeating a 

theme raised in its response to the appeal to the effect that “the allegations in the TPN do not 

relate to Canada’s role as a regulator, but relate to Canada’s role as an active participant in the 

commercial tobacco industry”.20  This is incorrect.  For example, on the topic of regulation of 

warnings, central to the issue of “failure to warn” raised in this cross-appeal, the third party 

                                                 
16 Order re Constitutional Question to be stated, August 24, 2010, A.R., Vol. IV, p.41. 
17 Imperial Cross-Appeal Factum, para 13.  
18 Amended Statement of Claim, paras 49-54, A.R., Vol. II, pp. 19-20. 
19 Imperial Cross-Appeal Factum, para 3. 
20 Factum of Imperial Tobacco Canada Limited on Appeal (“Imperial Factum”), para. 5. 
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notices in fact allege Canada’s escalating assertion and exercise of regulatory authority over 

tobacco manufacturers and their conduct: 

28. At a November 1962 meeting of the Dominion Council of Health, Officials 
considered the implementation of a national smoking and health programme to 
include: … 
(c) a mandatory warning of health hazards of smoking; 
… 
55. The position of Officials about the advisability of warning labels began to change in 
or about 1966.  In 1968, the Parliamentary Committee on Health and Welfare (the 
“Isabelle Committee”) was charged with the responsibility of reviewing several Bills 
relating to smoking and health and reporting to Parliament. In December 1968, the 
Minister of Health stated publicly that cigarette smoking was a serious health hazard 
and that consumers should avoid cigarette smoking entirely. The Minister also advised 
the Isabelle Committee that he intended to recommend to the Federal Cabinet that 
legislation be enacted to require health warnings to be placed on cigarette packages. 
… 
57. Officials considered and rejected the warning initially proposed by the Minister of 
Health and also that recommended by the Isabelle Committee. Instead, in June, 1971, 
the Minister of Health introduced Bill C-248 which, if enacted, would have required a 
warning on cigarette packaging … 
… 
137. After 1988, the Federal Government legislated or regulated the tobacco industry in 
relation to the form and content of warnings on cigarette packages, advertising, promotion 
and sponsorship practices and the form and content of disclosure of smoke constituents. 
… 
141. At all material times, ITCAN complied with the Regulations in place from time 
to time and thereby committed no tobacco related wrongs.21 

24. In addition to the foregoing kinds of allegations which specifically reference proposed 

and actual regulatory action by Canada, the third party notices are replete with allegations of 

Canada’s “direction” of the tobacco manufacturers’ conduct. They allege as a general 

proposition that Canada “set the standards of care that cigarette manufacturers, acting 

reasonably, met at material times”.22  The source of this ability to “direct” and to “set standards” 

was evidently Canada’s statutory and regulatory authority. 

                                                 
21 Imperial TPN, A.R., Vol. II, pp. 72, 79, 80, 99, and 100; see also Third Party Notice of Rothmans, Benson & 
Hedges Inc. and Rothmans Inc., (“RBH TPN”) paras. 28, 55, 57, 137, 141, A.R., Vol. II, pp. 127, 134, 153, and 154;  
and Third Party Notice of JTI-Macdonald Corp. (“JTI TPN”) paras. 32, 64, 67, 153, 161, A.R., Vol. III, pp. 13, 14, 
21, 22, 43, 45. 
22Amended Third Party Notice of B.A.T. Industries P.L.C. and British American Tobacco (Investments) Limited 
(“B.A.T. TPN”), para. 67 A.R., Vol. III, p. 174; see also Imperial TPN, para. 163, A.R., Vol. II, p. 105; and JTI 
TPN, para. 159, A.R., Vol. III, p. 44. 
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25. In their Statement of Facts, B.A.T. Industries P.L.C., et al. (“B.A.T.”) state that, “Canada 

itself developed and produced tobacco, which it required defendants to use, and then it collected 

fees and royalties when this government tobacco entered the commercial stream and was sold in 

the form of cigarettes to consumers.”23  In fact: 

(a) the only allegation of production of tobacco by Canada was as part of research 

programmes (discussed below) which resulted in the creation of certain tobacco varieties; 

(b) while it is alleged that Canada advocated their use to reduce the toxic constituents 

of cigarettes, there is no allegation that Canada required the industry to use these tobacco 

varieties; and 

(c) there is no allegation that Canada supplied or sold tobacco to the industry or to 

smokers.  What is alleged is that Canada licenced tobacco varieties to growers and 

collected royalties from such licencing. 

 
26. The cross-appellants focus extensively on Canada’s alleged involvement in the 

development and licencing of tobacco varieties in their facta.  In their overviews, it is suggested 

that Canada was acting in the “commercial stream” or “came to participate directly in the 

commercial aspects of the Canadian tobacco industry”.24  In fact, the third party notices do not 

allege that Canada acted as an industry player.  The development of tobacco varieties is alleged 

to have arisen as part of Canada’s broader programmes to address the health effects of cigarettes.  

It is alleged, for example: 

33. Officia1s at Health Canada developed a national smoking and health programme 
(hereinafter the “National Programme” or the “National Smoking and Health 
Programme”) … The National Programme resulted in Officials taking steps to protect 
smokers from the risks of smoking including tobacco related disease through a nation-
wide programme of education, information exchange with the provinces, and research 
into the risks of smoking and the possibilities of reducing those risks.  
… 
42. … beginning in or about 1964, Officials of Agriculture Canada became involved 
in researching the ingredients in tobacco and tobacco smoke at the Delhi Research 
Station for the purpose of supporting the National Programme. 

                                                 
23 Factum of B.A.T. Industries P.L.C. and British American Tobacco (Investments) Limited (“B.A.T. Factum”), 
para. 63. 
24 B.A.T., ibid.; Factum of Rothmans, Benson & Hedges Inc., Rothmans Inc., Philip Morris USA Inc., and Philip 
Morris International Inc. on Cross-Appeal (“RBH Cross-Appeal Factum”), para, 22.  
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… 
118. On January 22, 1973, the Minister of Agriculture, Mr. Whelan and the Minister 
of Health, Mr. Lalonde, announced the construction of new laboratories at the Delhi 
Research Station in order to develop tobacco varieties and cultural, curing and other 
processing techniques that could contribute to the production of light and mild 
products.  The contemplated tobacco varieties were ones containing a lower 
percentage of “tar” producing constituents than the existing varieties. The objective 
was that new types of tobacco, when combined with improvements in manufacturing 
processes, such as the production of reconstituted tobacco sheet and advancements in 
filter design, would enable further steps to be taken in the production of light and 
mild products that would expose smokers to fewer harmful substances. 
 
119. On January 22, 1973, the Minister of Health announced a three-way programme 
of cooperative research between Health Canada and Agriculture Canada, and the 
University of Waterloo to contribute to international efforts to produce less hazardous 
light and mild products, to develop types of tobacco products that would be required in 
the future, and to facilitate Health Canada’s leadership and guidance of the tobacco 
industry in matters affecting health. .... The Minister also confirmed that Health Canada 
was involved in a programme which was one component of a broad programme (the 
Less Hazardous Cigarette Programme) to reduce the hazards of cigarette smoking, 
which included public education, studies of ways to help Canadians avoid or 
discontinue smoking, and surveillance of cigarettes on the market.25 

27. Canada’s research into and development of tobacco varieties is thus alleged to have 

occurred in the context of government programmes introduced under Health Canada’s mandate 

to protect the public health.  In the words of the foregoing paragraphs, Canada acted “to protect 

smokers from the risks of smoking including tobacco related disease”, to “expose smokers to 

fewer harmful substances”, “to facilitate Health Canada's leadership and guidance of the tobacco 

industry in matters affecting health” and “to reduce the hazards of cigarette smoking”.  Such 

allegations are not those of a mere business participant entering into the commercial stream of 

the tobacco industry. 

---------- 

                                                 
25 Imperial TPN A.R. Vol. II, pp. 74, 76, 94, and 95; and RBH TPN, A.R., Vol. II, pp. 128, 130, 148, and 149. 
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PART II – QUESTIONS IN ISSUE 
 

28. Canada submits on the issues raised by the cross-appellants that:   

(a) The Court of Appeal did not err in finding that it is plain and obvious that Canada 

is not a “manufacturer” under, and is not bound by, the Act; whether directly or as a result 

of the application of the Crown Liability and Proceedings Act; 

(b) If Canada falls within the Act and it purports to bind Canada, the constitutional 

question is raised.  The Act does not apply to Canada because: 

(i)  The province lacks the constitutional authority to govern the civil liability of 

the federal Crown; or, in the alternative, 

(ii)  The federal Crown is not subject to such authority by virtue of the doctrines 

of federal Crown immunity and interjurisdictional immunity; and 

(c) No error was committed by the Court of Appeal in striking out the claims founded 

on “negligent design” or “failure to warn”, or based on the doctrine of equitable 

indemnity.  

---------- 

PART III – ARGUMENT 
 
Questions of Law or Statutory Interpretation May be Determined on a Motion to Strike 
   
29. This Court has been prepared to strike out proceedings on the basis of question of law or 

statutory interpretation issues where the threshold “plain and obvious” standard is satisfied.26  

Where, as here, numerous proceedings may be affected by the Court’s legal determinations, such 

an approach is particularly apt.  The rule is clear that the test on a motion to strike for failure to 

                                                 
26 E.g., Cooper, Edwards and Syl Apps, as cited in Canada’s Appeal Factum at para. 30; Vaughan v. Canada 2005 
SCC 11, A.S.B.A., Tab 29; Kripps v. Touche Ross & Co. (1992), 94 D.L.R. (4th) 284 (C.A.) at paras 86-87, as cited 
by Hall J.A. in British Columbia v. Imperial Tobacco Ltd., supra at para. 62, A.R., Vol. I, p. 69.  See also Behie, 
“Determination of an Issue Before Trial”, (2005) 63 The Advocate 81 at p.85:  “The courts, including the Supreme 
Court of Canada, have used thus rule to clarify the law in many areas.  Further, the idea that a trial in such cases is 
necessary to clarify the law is not consistent with the reason for the rule and could arguably create added and 
unnecessary expense.” 
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disclose a reasonable cause of action is a simple one, assuming that the facts as stated in the 

statement of claim can be proved, is it “plain and obvious” that the statement of claim discloses no 

reasonable cause of action?  If the action is certain to fail because it contains a radical defect, the 

relevant portions of a plaintiff's statement of claim should be struck out.27 

     
A. The Costs Recovery Act does not Apply to Canada 

 (i)    The Act Was Not Intended to Apply to the Federal Crown 
 
30. The Act does not indicate the necessary intention to displace the federal Crown’s 

immunity from statute.  The defendant B.A.T. concedes at paragraph 108 of its factum on cross 

appeal, that the Crown historically enjoyed such immunity.  In fact, in the case of the federal 

Crown, this immunity continues, both at common law and by virtue of section 17 of the federal 

Interpretation Act28, in cases where it is applicable. 

 
31. At common law, for the Crown to be bound by statute, there must be: (1) expressly 

binding words; (2) a clear intention to bind manifest from the terms of the statute; or, (3) an 

intention to bind where the purpose of the statute would be wholly frustrated if the Crown was 

not bound, such that an absurdity, as opposed to simply an undesirable result, would occur.29 

 
32. The Act, properly construed, has no application to the federal Crown.  Canada is neither 

mentioned nor referred to in the statute.  Subsections 1(1) and 1(2) of the Act contain a detailed 

and exhaustive definition of the entities to which the Act applies and does not apply.30  Nothing 

in those provisions or elsewhere in the Act expresses an intention to bind the federal Crown or 

suggests that an absurdity would somehow result if the federal Crown were not bound by the 

statute. 

 
33. Similarly, the British Columbia Interpretation Act does not make the Act binding on 

Canada.  Section 14(1) states “unless it specifically provides otherwise, an enactment is binding 

on the government”.  “Government” is defined in section 29 as “Her Majesty in right of British 

                                                 
27 See Hunt v Carey Canada Inc., [1990] 2 S.C.R. 959 at 980, A.B.A., Vol. II, Tab 26, p. 76.  
28 R.S.C. 1985, c. 121, A.S.B.A., Tab 43. 
29Alberta Government Telephones v. Canadian Radio–television and Telecommunications Commission, [1989] 2 
S.C.R. 225 at para. 130, A.S.B.A., Tab 2. 
30 A.B.A., Vol. I, Tab 76. 
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Columbia”.  The omission of the federal Crown cannot be said to be inadvertent.  Section 29 

defines “government of Canada” and “Canada” to mean “Her Majesty in right of Canada or 

Canada, as the context requires”.31  The Interpretation Act clearly contemplates two separate 

government entities, only one of which, the province, is said to be bound. 

 
34. The substitution of “government” for the prior wording of “Her Majesty” in subsection 

14(1) of the Interpretation Act during the 1996 statute revision process simply had the effect of 

bringing the legislation in line with the 1988 decision of the British Columbia Court of Appeal in 

Federal Business Development Bank v. Hillcrest Motor Inn Inc.32  That decision recognized that 

such a provision was without effect in respect of the federal Crown.  Accordingly, the revision 

came squarely within the scope of subparagraphs 2(1)(e) and (h) of the Statute Revision Act33 

which permit minor amendments to clarify the intent of the Legislature and the omission of 

provisions that have no legal effect.  The majority of the Court of Appeal accepted that the 

amendment was at least presumptively within the authority of the Chief Legislative Counsel.34 

 
35. In any event, at the time the Act was enacted, the definition of “government” in the 

Interpretation Act was limited to “Her Majesty in right of British Columbia”.  As indicated by 

Hall J.A., this “militates against the suggestion that Canada was to be bound by the Costs 

Recovery Act”.35 

 
36. Further, since the Interpretation Act is provincial legislation, it is not capable of altering, 

whether by positive enactment or repeal of an existing provision, the liabilities of the federal 

Crown, for the reasons outlined below. 

 
 (ii) Contextual Factors in the Interpretation of the Act 

 
37. It was entirely appropriate for the Court of Appeal to consider the basis upon which 

Canada assumes responsibility for a portion of B.C.’s health care costs as part of a contextual 

interpretation of the Act.  There are strong policy reasons to avoid an interpretation of the Act 

                                                 
31 A.S.B.A., Tab. 42. 
32(1988), 26 B.C.L.R. (2d) 379 (C.A.); affirming: (1986), 6 B.C.L.R. (2d) 223 (B.C.S.C.). 
33 R.S.B.C. c. 440, B.A.T. B.A., Tab 50, p. 444. 
34 Knight v. Imperial Tobacco Canada Limited, supra, para 32, A.R., Vol. I, pp. 93-94. 
35 British Columbia v. Imperial Tobacco Ltd., supra at para. 32, A.R., Vol. I, p. 55. 
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permitting recovery against the federal Crown.  Such a result would fly in the face of the detailed 

arrangement by which Canada contributes funding to the provinces for health care costs, among 

other expenses, pursuant to the Federal-Provincial Fiscal Arrangements Act36 (the “FPFAA”) 

and the Canada Health Act37 (the “CHA”). 

 
38. The total amount of the Canada Health Transfer available to all the provinces is 

quantified in section 24.1 of the FPFAA, and the formula determining how much of the total 

Canada Health Transfer cash contribution may be given to each province in each fiscal year is set 

out in section 24.2.  Section 5 of the CHA provides that, subject to the terms of that Act, a full 

cash contribution in respect of the Canada Health Transfer is payable by Canada to each 

province in each fiscal year.  Sections 7 to 12 of the CHA set out program criteria that must be 

met by a province to qualify for a full cash contribution.  The contribution may be reduced or 

eliminated according to statutory criteria.  This legislation comprehensively defines the 

arrangements by which the federal government contributes to the health care expenses incurred 

by provinces. 

 
39. If the Act applied to the federal Crown, the effect would be to enable the province to sue 

the government of Canada to recover additional amounts to offset health care costs.  Such 

recovery would be beyond the amounts provided for in the FPFAA, without any inquiry into 

whether the province had complied with conditions set out in the CHA, and without inquiry as to 

whether and to what extent federal contributions had already assisted the province to pay the 

health care costs claimed in the action. 

 
40. Such an interpretation would in effect permit the province to determine when funds 

should flow from the Consolidated Revenue Fund, a matter exclusively within the jurisdiction of 

the federal Crown.  Just as Parliament cannot unilaterally oblige a provincial government to 

defray the costs of federal activities, so too the British Columbia legislature cannot impose 

financial responsibility on the federal government with regard to provincial health care costs.38 

                                                 
36 R.S.C. 1985, c. F-8, A.S.B.A., Tab 41. 
37 R.S.C. 1985, c. C-6, A.S.B.A., Tab 36. 
38See: Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C. 1985, App. II, No. 5, ss. 102, 106, 
A.S.B.A., Tab 37; Reference re Troops in Cape Breton, [1930] S.C.R. 554, A.S.B.A., 24; Reference re Goods and 
Services Tax, [1992] 2 S.C.R. 445, A.S.B.A., Tab 25. 
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(iii) The Federal Crown is Not a Manufacturer under the Act 
 

41. Canada is not liable for contribution and indemnity as a “manufacturer” under the Act.39  

Liability under the Act is limited to entities that meet the definition of “manufacturer” in 

subsections 1(1) and 1(2) of the Act.  Subsection 1(2)(a) provides an important restriction: the 

definition of “manufacturer” specifically excludes individuals.40 

 
42. Canada’s liability under the Crown Liability and Proceedings Act41 (“CLPA”) can only 

flow from the allegedly tortious acts of individuals,42 and individuals are incapable of attracting 

liability under the Act.  It is this clear distinction between the two statutes that makes it plain and 

obvious that Canada cannot be liable as a manufacturer.  The CLPA provides for Crown liability 

only through the acts of an individual crown servant; the Act specifically excludes that possibility. 

 
43. Contrary to the assertion of Imperial that Hall J.A. erred by concluding that Canada must 

meet a revenue threshold to be a “manufacturer” 43, he in fact made no such finding.  At 

paragraph 30 of his reasons, Hall J.A. simply considered that such criteria made it less likely that 

the province intended to include Canada within the definition of “manufacturer”.  Hall J.A. also 

did not substitute the criteria of “less likely” for “plain and obvious” in reaching his decision on 

this issue.  Having considered the above point and having reviewed certain excerpts from 

Hansard with regard to the responsible Minister’s introduction of the legislation, which he 

properly noted were to be used with caution,44 Hall J.A. concluded that “apart from any reliance 

on Hansard, a plain reading of the words in the context of the statute as a whole reveals the 

legislature did not intend to capture Canada within the definition of ‘manufacturer’.”45  This 

conclusion is entirely consistent with the modern approach to statutory interpretation, cited by 

Hall J.A., to the effect that “the words of an Act are to be read in their entire context and in their 

                                                 
39 As alleged in Imperial TPN, at paras. 131, 166, and 186, A.R., Vol. II, pp. 97, 106, and 112; RBH TPN, at paras. 
131, 166, and 186, A.R., Vol. II pp. 151, 160, and 166; JTI TPN, at paras. 3, 163, and 165, A.R., Vol. III pp. 5, 45, 
and 46; Third B.A.T. TPN, at paras. 21, 22, 28, and 72, A.R., Vol. III, pp. 161, 163, and 176.; Third Party Notice of 
R.J. Reynolds Tobacco International, Inc. (“RJRTI TPN”), at paras. 3, 160, and 162, A.R., Vol. III, pp. 105, 144, 
and 145.   
40 Costs Recovery Act, s.1, A.B.A., Vol. V, Tab 76. 
41 R.S.C. 1985, c. C-50. 
42CLPA, supra, sections 3 and 10, Imperial Cross-Appeal Factum, Part VII, p. 69. 
43 Imperial Cross-Appeal Factum, para 32. 
44 British Columbia v. Imperial Tobacco Ltd., supra at para. 31, A.R., Vol. I, pp. 54-55. 
45 Ibid., at paras 32, A.R., Vol. I, p. 55. 
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grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, 

and the intention of” the legislature.46 

 
44. In its factum on the cross-appeal at paragraph 70, RBH for the first time asserts a new 

proposition to the effect that, if Canada is not a manufacturer, then it must necessarily be liable 

to British Columbia under the Health Care Costs Recovery Act47 (the “HCCR”), a statute which 

came into force in April of 2009.  RBH argues that the HCCR permits British Columbia to 

recover health care costs from everyone but manufacturers.48  This is not, however, the true 

ambit of the HCCR.  Indeed, RBH notes that subparagraph 24(3)(b) of the HCCR provides that 

“this Act does not apply to health care services that are provided or are to be provided to a 

beneficiary in relation to …personal injury or death arising out of a tobacco related wrong as 

defined in the Tobacco Damages and Health Care Cost Recovery Act…”.49 

 
45. While RBH asserts that the effect of subparagraph 24(3)(b) is to give rise to only two 

possible scenarios, being that Canada is either a manufacturer and is caught by the Act, or is not 

and is caught by the HCCR, a plain reading of the section makes it clear that the HCCR is not 

intended to apply to the health care services for which British Columbia seeks recovery in this 

action. Those services quite clearly come within the ambit of section 24(3)(b) and cannot lose 

that character simply because Canada is not a manufacturer under the Act. 

 

46. The HCCR cannot, in any event, assist the defendants as pursuant to section 8(5) of that 

Act, British Columbia must not commence a legal proceeding under the Act after: 

(a) the date that is 6 months after the expiration of the limitation period that applies to 
the beneficiary's right to commence a legal proceeding against the alleged wrongdoer 
for damages in respect of the personal injury referred to in section 2. 

47. Since the limitation period which applies to any such action by a beneficiary against 

Canada has long since expired, there is no prospect of Canada becoming liable to British 

Columbia under the HCCR.50 

                                                 
46 Ibid., at para. 28, citing Driedger on the Construction of Statutes (4th ed.) at p.1, as referred to in Bell Expressvu 
Limited Partnership v. R., 2002 SCC 42 at para. 26 and Re Rizzo, [1998] 1 S.C.R.27 at para 21. 
47 S.B.C. 2008, c. 27, B.A.T. Factum, Part VII, p. 54. 
48 RBH Cross-Appeal Factum, at para 70. 
49 Ibid., at para 74. 
50 See: Gosselin v. Shepherd, 2010 BCSC 755 at para 19, A.S.B.A., Tab 13. 
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48. Further, it has been held that the HCCR is not in fact intended to apply to actions 

commenced prior to the point at which it came into force.51 

 
B. The Negligence Act  
 
49. As Canada cannot be liable to British Columbia, the defendants cannot seek contribution 

and indemnity from Canada under the Negligence Act.   The Court of Appeal correctly reached 

this conclusion by reference to its earlier decision in Orange Julius,52 and the decision of this 

Court in Giffels v. Eastern Construction.53 The latter held that a defendant can only rely on the 

contribution and indemnity provisions of the Negligence Act against a third party where the third 

party is liable to the plaintiff.54   As Tysoe J.A. stated for the majority: 

[I]t is a precondition of the right to resort to contribution under the Negligence Act, 
R.S.B.C. 1996, c. 333, that the third party be liable to the plaintiff.  As Canada is not 
a “manufacturer” under the Costs Recovery Act, British Columbia does not have a 
claim against it, and the appellants are not in a position to avail themselves of the 
provisions of the Negligence Act.55 

50. B.A.T. asserts that in Ukrainian (Fort William) Credit Union Ltd. v. Nesbitt Burns Ltd56, 

the Ontario Court of Appeal departed from the principle established in Giffels, though without 

referring to it57.  That case, however, involved a determination as to whether section 235 of the 

Credit Unions and Caisses Populaires Act58, which barred actions for damages, was broad 

enough to also bar a claim for contribution and indemnity.  The portion of the reasons excerpted 

by the defendant B.A.T. at paragraph 96 of their argument on cross-appeal, which make 

reference to the need to remedy an unjust enrichment, are clearly obiter dicta.  Its conclusion on 

that issue is not germane to the present case.  To the extent, however, that the Court went on to 

conclude that even though the third party could not in law be held liable to the plaintiff, the 

defendants were entitled to assert an equitable claim for contribution to prevent an unjust 

                                                 
51 See: Ibid., at para. 37, A.S.B.A., Tab 13 and Jack v. Tekavec, 2010 BCSC 1773 at para 105, A.S.B.A, Tab 14. 
52 Orange Julius Canada Ltd. v. Surrey (City of), 2000 BCCA 467 at para. 53, emphasis in original, A.S.B.A, Tab 
16. 
53 Giffels v. Eastern Construction, [1978] 2 S.C.R. 1346, B.A.T. B.A., Tab 6, p. 45. 
54 Orange Julius, supra, at para. 53, A.S.B.A. Tab 16. 
55British Columbia v. Imperial Tobacco Ltd., supra, at para. 66, A.R., Vol. I, p. 71; see also: Hall J.A. for the 
minority at para. 33, A.R., Vol. I, p. 56. 
56 (1997), 152 D.L.R (4th) 640, B.A.T. B.A., Tab 24, p. 171. 
57 B.A.T. Factum at para. 96. 
58 1994, S.O., c. 11, A.S.B.A., Tab 38. 
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enrichment, it is submitted that the Ontario Court of Appeal erred.59  Contribution statutes may 

properly be viewed as intended to prevent unjust enrichment of a third party whose liability to 

the plaintiff has been discharged by the defendant’s payment of 100% of the damages.  However, 

where the third party is not liable to the plaintiff at all, the defendant’s payment of the plaintiff’s 

damages simply does not enrich the third party.  In the absence of any enrichment, let alone an 

enrichment that is “unjust”, the equitable claim cannot succeed. 

 
51. The argument made by RBH at paragraph 90 of their cross-appeal factum as to the need 

to modify the Giffels principle incorrectly assumes that the main action and contribution claim 

here are based upon duties owed to consumers.  In fact, the main claim is not based on duties 

owed to consumers, but provides for a direct action by the province. 

 
52. As noted in Canada’s factum on appeal, in Imperial v. B.C., this Court held that:  

[T]he driving force of the Act’s cause of action is compensation for the government 
of British Columbia’s health care costs, not remediation of tobacco manufacturers’ 
breaches of duty.  While the Act makes the existence of a breach of duty one of 
several necessary conditions to a manufacturer’s liability to the government, it is not 
the mischief at which the cause of action created by the Act is aimed.  The Act leaves 
breaches of duty to be remedied by the law that gives rise to the duty.  Thus, the 
breaches of duty to which the Act refers are of subsidiary significance to the cause of 
action created by it.60 

53. Section 2 provides that an action under the Act is a direct and distinct one, and not a 

subrogated claim in respect of the damages suffered by any individual(s).  It is not necessary that 

any particular insured persons be identified and the government may recover whether or not 

there has been recovery by other persons in relation to the tobacco related wrong committed by 

the defendant. 

 
54. Sections 4(1) and (2) of the Negligence Act clearly include a requirement that in order for 

a claim of contribution to arise, the fault or breach of duty must cause the damage or loss which 

is the subject of the plaintiff’s claim.  The section provides that “(1) If damage or loss has been 

                                                 
59 British Columbia v. Imperial Tobacco Ltd., supra, at para. 55, Hall J.A. held that Ukrainian (Fort William) Credit 
Union Ltd. v. Nesbitt Burns Ltd. was a case “that ought not to be followed” A.R., Vol. I, p. 65.  
60 Imperial v. BC, supra, at para. 40, A.B.A., Vol. I, Tab 8. 
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caused by the fault of 2 or more persons … (2) . . . (a) they are jointly and severally liable to the 

person suffering the damage or loss”. [emphasis added] 

 
55. As Laskin J. put it in the Giffels case: “I am unable to appreciate how a claim for 

contribution can be made under section 2(1)61 by one person against another in respect of loss 

resulting to a third person unless each of the former two came under a liability to the third person 

to answer for his loss.”62 

 
56. The argument of RBH,63 that nothing in subsections 4(1) and (2) of the Negligence Act 

requires that the plaintiff have a viable cause of action against each party, ignores the fact that 

section 4 speaks to both fault and liability.  The effect of a finding of fault under subsection 4(1) 

is that the parties are, under subsection 4(2), jointly and severally liable to the person suffering 

the damage or loss, (the plaintiff).  This result is clearly predicated upon the plaintiff having a 

viable cause of action against each of the parties. 

 
57. In the same way, subsection 1(1) of the Negligence Act makes a plaintiff who is partially 

at fault liable himself to make good the damages he suffered as a result of that fault.64  Rather 

than being exclusively focused upon fault as is suggested by the defendants, both provisions are 

concerned equally with fault and liability. 

 
58. RBH’s attempt to distinguish the decision in Giffels as inapplicable in cases in which the 

immunity arose from some independent transaction or settlement made after the actionable 

breach cannot assist it.  There is no suggestion in this case that Canada’s immunity from suit by 

the plaintiff arose after the breach alleged by the plaintiff. 

 
59. It is therefore plain and obvious that the defendants cannot avail themselves of a right of 

contribution under the provisions of section 4 of the Negligence Act in the circumstances of this 

case. 

                                                 
61 Which provided “Where damages have been caused or contributed to by the fault or neglect of two or more 
persons, … they are jointly and severally liable to the person suffering loss or damage”. 
62 Giffels, supra at p. 1354, B.A.T. B.A., Tab 6, p. 45. 
63 Cross-Appeal Factum, para. 83. 
64 R.S.B.C. 1996, c. 333, s. 1(1) provides:  “If by the fault of 2 or more persons damage or loss is caused to one of 
more of the, the liability to make good the damage or loss is in proportion to the degree to which each person was at 
fault. 
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60. Whether under a contributory negligence statute or at common law, contribution is only 

justified where the defendant is being called upon to pay a liability of the third party to the 

plaintiff.  At paragraph 99, RBH cites Bow Valley,65 arguing that in that case this Court held that 

the common law bar against contribution was anachronistic and on that basis afforded a 

contribution remedy in the area of maritime torts where no statutory right existed.  However, the 

common law right of contribution affirmed in Bow Valley is based on the same underlying 

principles as statutory contribution.  In Bow Valley, contribution was appropriate because the 

third party was also liable to the plaintiff.  The defendants’ argument in regard to the decision in 

Blackwater v. Plint66 fails for the same reason.  In that case, this Court considered whether the 

provisions of the Negligence Act applied to a claim of vicarious liability, and held that if it did 

not, then contribution would be available at common law.  Again, both parties were liable to the 

plaintiff.  Further, in both cases the Court was called upon to consider whether, in a situation 

where no statutory right applied, contribution at common law should be available.  That is not 

the case here. The Negligence Act provides a statutory regime for contribution, but by its terms, 

it does not provide for the relief sought. 

 
C. The Crown Liability and Proceedings Act 
 
61. The Act is not made applicable to Canada by virtue of the CLPA.  Section 3 of the CLPA 

makes the federal Crown liable “for the damages for which, if it were a person, it would be liable 

… in respect of … a tort committed by a servant of the Crown.”67   

 
62. The Costs Recovery Act does not create a cause of action in the nature of a tort; nor does 

it create or modify tortious or delictual liability.  What is created is a stand-alone statutory cause 

of action.  The elements of the statutory cause of action created by the Act identified by this 

Court, make it clear that the liability created by the Act is not “tort” liability.  The Court signalled 

that the cause of action created by the Act is not akin to an action in tort, in which the breach of 

                                                 
65 Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 10. Consolidated Book of 
Authorities of Rothmans, Benson & Hedges Inc., Rothmans Inc., Philip Morris USA Inc., and Philip Morris 
International Inc.’s (“RBH B.A.”), Vol. I, Tab 9, p. 127. 
66 Blackwater v. Plint, [2005] 3 S.C.R. 3. RBH B.A., Vol. I, Tab 8, p. 115. 
67 CLPA, supra, s. 3, Costs Recovery Act, supra, A.B.A., Vol. V, Tab 26, emphasis added. 
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duty is the central element, but rather is a distinct statutory cause in which the question of breach 

of duty is of only subsidiary significance.68   

 
63. The structure of the Act clearly supports such a conclusion.  Subsection 2(2) of the Costs 

Recovery Act makes it clear that the right of action created belongs to the government in its own 

right and is not in the nature of a subrogated claim on behalf of injured individuals.  The 

government is not “injured” or “harmed” by the conduct of the defendants, even if that conduct 

could be characterized as tortious vis-à-vis smokers.  There is no requirement that the 

government prove that any particular individual has been injured by the activities of the 

defendants. 

 
64. Subsection 2(3) of the Costs Recovery Act specifies that the government’s claim can 

succeed whether or not there has been recovery by other persons who have suffered damage in 

relation to the tobacco related wrong committed by the defendant.  The damages capable of 

recovery under the Act are purely economic and have no relation to amounts spent or damages 

suffered by consumers, or profits earned by manufacturers. 

 
65. Even if a claim by “other persons” for damages in regard to a tobacco related wrong is 

based in tort, the claim of the provincial government, which arises from the policy decision of 

the government of British Columbia to provide health care services to the British Columbia 

public, and its subsequent policy decision to pass legislation to permit it to recover its costs of 

doing so from the defendants, is a wholly statutory creation and does not involve the creation or 

modification of tortious liability.  Thus, the CLPA does not make the Act applicable to the federal 

Crown. 

 
D.  Constitutional Immunity from Provincial Legislation 
 
66. Unless the British Columbia legislature intended to bind the federal Crown, it is 

unnecessary for the Court to pronounce on its constitutional capacity to do so.  This Court 

refrains from engaging in constitutional pronouncements where it is unnecessary to do so.69 

                                                 
68  Imperial v. B.C., supra, at para. 40, A.B.A., Vol. I, Tab 8. 
69 See: Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 97, at para 
7, A.S.B.A., Tab 19. 
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67. Both Canada and British Columbia have denied that the British Columbia legislature 

intended the Cost Recovery Act to bind the federal Crown, or that Canada is a “manufacturer” 

under the Act.70  Should this Court find to the contrary, however, then the following question 

must be answered: 

Is the Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30, 
constitutionally inapplicable to the federal Crown because the latter is constitutionally 
immune from liability under the Act? 

68. Canada submits that the answer to this question should be “yes”. 

 
69. What is at issue is the authority of Parliament to itself determine when, and under what 

circumstances, the federal Crown may incur civil liability.  Questions as to the liability of the 

federal Crown cannot be determined, and its common law immunity from suit cannot be 

unilaterally displaced, by provincial legislation.  It is federal legislation alone which can have 

such an effect. 

 
70. Canada is not bound by provincial legislation.  Courts have long recognized the principle 

that provinces do not have legislative competence to bind the federal Crown and, accordingly, 

British Columbia’s legislation does not bind the federal Crown.71  In Quebec North Shore Paper 

v. C.P. Ltd., Laskin C.J. wrote: 

...  It should be recalled that the law respecting the Crown came into Canada as part of 
the public or constitutional law of Great Britain, and there can be no pretence that that 
law is provincial law.  In so far as there is a common law associated with the Crown's 
position as a litigant it is federal law in relation to the Crown in right of Canada, just 
as it is provincial law in relation to the Crown in right of a Province, and is subject to 
modification in each case by the competent Parliament or Legislature...72 

71. The British Columbia courts have recognized the inability of their legislature to bind the 

federal Crown.  In Hillcrest Motor, Low, L.J.S.C. (as he then was) held that:  

The federal Crown prerogative is succinctly stated in Re Adams Shoe Co. et al [1923] 
4 D.L.R. 927 (Ont. S.C.) at p. 931: 

                                                 
70 British Columbia v. Imperial Tobacco Ltd., supra, at para. 11, A.R., Vol. I, p. 43. 
71 See: Attorney General (Quebec) and Keable v. Attorney General (Canada), [1979] 1 S.C.R. 218 at 242-245, 
A.S.B.A., Tab 3; Alberta v. Canadian Transport Commission, [1978] 1 S.C.R. 61 at p. 72, A.S.B.A., Tab 1; and 
Hillcrest (B.C. C.A.), supra. A.S.B.A., Tab 12. 
72 [1977] 2 S.C.R. 1054, at p. 1063, A.S.B.A., Tab 21. 
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The law has been well settled that no provincial legislation can either bind or 
affect the prerogative right of the Crown in right of the Dominion or take away its 
common law rights.73 

72. Thus, while Low, L.J.S.C. found that the legislature no doubt intended to bind the federal 

Crown, as noted at paragraph 126 of the B.A.T. factum, both he and the British Columbia Court 

of Appeal held that it had no ability to do so.74  In Rudolph Wolff & Co. v. Canada, this Court 

made the proposition clear: “it is beyond question that only the Parliament of Canada could enact 

statutes to provide that actions could be brought against the Crown in right of Canada”.75 

 
73. This observation echoes prior statements of the law: 

It is a well established principle that it is beyond the competence of any provincial 
legislature to impose an obligation on the Crown in right of Canada or confer a cause 
of action against it.76  

74. The original rule, inherited from the common law of England, was that the Crown could 

not be sued in it own courts.  The petition of right developed as an exercise of the Crown’s 

prerogative, creating a device through which subjects could seek access to the courts to resolve 

disputes with the Crown concerning property and, eventually, contracts.  The device did not 

extend to claims in tort.  Although Crown servants could be sued in person for torts committed 

while discharging their official functions, the Crown itself could not be held vicariously liable.  It 

was against this backdrop that Parliament began to exercise its exclusive jurisdiction over the 

federal Crown’s liability by enacting the Petition of Right Act77 and other such legislation.  The 

federal Crown’s immunity from tort law was modified first with respect to negligence by the 

Exchequer Court Act78 and subsequently with respect to other torts with the enactment of the 

Crown Liability Act79 in 1953.  The rules of tortious liability between private parties and the 

provincial Crown’s liability in tort fell within provincial jurisdiction, but the statutory imposition 

                                                 
73 Hillcrest (B.C. S.C.), supra, at para 28, A.S.B.A., Tab 12. 
74 Hillcrest (B.C. C.A.), supra, A.S.B.A., Tab 12. 
75 [1990] 1 S.C.R. 695, at para. 10; See also Quebec North Shore Paper, supra, at p. 1063, A.S.B.A., Tab 21. 
76 Palmer v. R., [1951] Ex. C.R. 348, aff'd [1959] S.C.R. 401, at para. 17, per Thorson P. (emphasis added), 
A.S.B.A., Tab 17. 
77 S.C. 1875, c. 12, A.S.B.A., Tab 44. 
78 Exchequer Court Act, S.C. 1887, c. 16, A.S.B.A., Tab 40. 
79 Crown Liability Act, S.C. 1952-53, c. 30, A.S.B.A., Tab 39. 
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of liability on the federal Crown resulted, and could only have resulted, from federal legislation. 

The federal Crown’s tortious liability is wholly a creation of federal statute.80 

 
75. The key reference point from which issues of the application of provincial statutes to the 

liability of the federal Crown fall to be determined is that of the applicable federal rule.  Where 

there is a federal rule prescribing that provincial statutes be taken into account in determining 

federal Crown rights or liabilities, then relevant provincial statutes will apply, not because they 

can bind the federal Crown, but because there is an applicable federal rule that calls for their 

application. 

 
76. In The Queen v. Breton81, this Court considered the rule in the former Crown Liability 

Act that subjected the federal Crown to occupier’s liability.  The Court found that the federal rule 

did not contemplate the application of a provincial statute that obliged property owners in the 

City of Quebec to maintain and repair sections of municipal sidewalks adjacent to their property.  

The Court held that the provincial statute could supply no basis for establishing the federal 

Crown’s liability to a passer-by who fell on the sidewalk, because provincial legislation could 

not of its own force impose obligations on the federal Crown. 

 
77. The rules governing liability of the federal Crown are not dependent upon the operation 

of the doctrine of inter-jurisdictional immunity as articulated in cases such as Canadian Western 

Bank v. Alberta82 (“CWB”), but rather form a distinct category of federal Crown immunity.  The 

former doctrine precludes provincial legislation from impairing the specifically federal attributes 

of certain persons and things that are in other aspects amenable to provincial regulation.  In 

contrast, the imposition of new forms of liability on the federal Crown lies beyond – not within – 

the boundaries of provincial jurisdiction.  There is no provincial head of power that can supply a 

basis for imposing civil liability on the federal Crown. 

 

                                                 
80 See: David Sgayias, et al, Annotated Crown Liability and Proceedings Act 1995 (Scarborough: Carswell, 1994) at 
pp. 1-7, A.S.B.A., Tab 32. 
81 [1967] S.C.R. 503, A.S.B.A., Tab 22. 
82 2007 SCC 22, A.S.B.A., Tab 6. 



- 23 - 
Respondent on Cross-Appeal’s Factum  Argument 
   
 
78.  Alternatively, if this Court considers that the doctrine is engaged, its application is 

eminently justified.  CWB holds that the doctrine, albeit of limited application, is supported both 

textually and by the principles of federalism.83 

 
79. This Court concluded in CWB that “the text and logic of our federal structure justifies the 

application of interjurisdictional immunity to certain federal ‘activities’”84.  Where there is a vital 

and essential federal interest in question, or an absolutely indispensable and necessary element of 

federal jurisdiction, the doctrine will apply.85 

 
80. The Court also recently upheld the principles of inter-jurisdictional immunity in 

Canadian Owners and Pilots Association,86 where the process to determine if inter-jurisdictional 

immunity applies was set out as follows: 

The first step is to determine whether the provincial law … trenches on the protected 
“core” of a federal competence.  If it does, the second step is to determine whether 
the provincial law’s effect on the exercise of the protected federal power is 
sufficiently serious to invoke the doctrine of interjurisdictional immunity.87 

81. The “protected core of federal competence” was further defined by the Court as, “…the 

authority that is absolutely necessary to enable Parliament ‘to achieve the purpose for which 

exclusive legislative jurisdiction was conferred’: Canadian Western Bank, at para. 77.”88  

 
82. In determining if the effect is “sufficiently serious”, this Court has adopted an approach 

that does not require the federal power to be sterilized but does require a significant impairment: 

Impairment is a higher standard than “affects”.  It suggests an impact that not only 
affects the core federal power, but does so in a way that seriously or significantly 
trammels the federal power.  In an era of cooperative, flexible federalism, application 
of the doctrine of interjurisdictional immunity requires a significant or serious 
intrusion on the exercise of the federal power.  It need not paralyze it, but it must be 
serious.89 

                                                 
83 Ibid., at para. 33, A.S.B.A., Tab 6. 
84 Ibid., at para. 42, A.S.B.A., Tab 6. 
85 Ibid., at paras. 42, 55, 61, and 62, A.S.B.A., Tab 6. 
86 Quebec (Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39, A.S.B.A., Tab 20.  
87 Ibid., at para. 27, A.S.B.A., Tab 20, emphasis in original. 
88 Ibid., at para. 35, A.S.B.A., Tab 20. 
89 Ibid., at para. 45, A.S.B.A., Tab 20. 
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83. The ability to determine when, and under what circumstances the federal Crown may 

incur civil liability goes to the core of federal competence.  The intrusion which would result 

from a holding that a province may unilaterally impose liability upon the federal Crown cannot 

be described as anything other than serious and a significant impairment upon that core federal 

power. 

 
E.   No Error In Respect of Duty of Care in Negligence Between Canada and Imperial  
 
  (a)  The Majority Did not Err in Striking out the Claim for “Negligent Design”  
 
84. Tysoe J.A. committed no error is striking out the third party notices in this respect.  The 

defendant’s claim against Canada is for pure economic loss.  Policy concerns for indeterminate 

liability, as Tysoe J.A. held, negate any prima facie duty found to exist.90  In the alternative, his 

finding can be supported on the ground that no proximity arises between Canada and tobacco 

manufacturers.  Canada’s actions involved developing programmes, pursuant to broad statutory 

discretion to act in the public interest, and to respond to the health risks of tobacco products.  A 

duty of care would conflict with the balancing of a myriad of interests required for the 

development of such programmes.  Finally, a claim for negligent design is in any case not made 

ou,t given that there is no allegation that Canada supplied a defective product or an identifiable 

component of a product. 

 
 Tysoe J.A. Correctly Held that Indeterminate Liability Concerns Negate any Duty 
 
85. Tysoe J.A. adopted his reasoning in Knight for concluding “it is plain and obvious that 

the policy consideration involving indeterminate liability is sufficient to negate the prima facie 

duty of care owed by Canada in connection with the claim of negligent design”.91  He 

characterized the claim in this respect as involving “the relationship between the designer of a 

product and a manufacturer who uses the product in goods sold to the public”.92  For the reasons 

stated in Canada’s appeal factum and discussed further below, that characterization is not 

accurate.93  The third party notices do not allege that Canada was acting as a commercial 

component supplier.  However, even if Tysoe J.A.’s characterization of the relationship between 

                                                 
90 British Columbia v. Imperial Tobacco Ltd., supra, at para. 86, A.R., Vol. I, pp. 77. 
91 Ibid., A.R., Vol. I, pp. 77. 
92 Knight v. Imperial Tobacco Canada Limited, supra, at para. 67, A.R., Vol. I, p. 106. 
93 See; Appellant’s Factum, paras. 64-70. 
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Imperial and Canada is accepted, it is submitted that he correctly held that any prima facie duty 

arising from such relationship was negated by policy concerns related to the creation of 

indeterminate liability. 

 
86. The third party claim in this respect seeks the recovery of pure economic loss.  As Tysoe 

J.A. held in Knight: 

ITCAN is not alleging that Canada caused loss or damage in relation to any of its 
property and, as ITCAN is a corporation, it cannot sustain physical damage.  The loss 
claimed by ITCAN is its potential financial liability to the class members (which 
ITCAN denies).94 

87. Similarly, in this case, the defendant tobacco companies are not seeking to recover 

damages for property loss or injury that they themselves have sustained, but are seeking to 

recover monies which they may have to pay to the province for its health care costs.  The cross-

appellants do not contest that this is a claim for pure economic loss.  It is also not contested that 

Tysoe J.A. used the correct approach, in considering whether the claim fell within one of the five 

categories of claims for pure economic loss for which a duty of care has been found to exist.95 

 
88. The cross-appellant Imperial does take issue with Tysoe J.A.’s characterization of the 

claim as involving relational economic loss.96  However, nothing turns on that finding, because it 

is clear that this case does not fall within the limited categories for recovery of relational 

economic loss recognized by this Court in Bow Valley.97  This case involves neither a possessory 

or proprietary interest in damaged property, a “general average” situation, nor a joint venture. 

 
89. The claim thus does not fall within any of the five categories of claims for the recovery of 

economic loss.  Imperial suggests that the case falls within “the category of defective 

products”.98  However, that category is inapplicable.  It involves “claims to recover the cost of 

repairing or replacing defective products or structures”.99  The tobacco companies are not 

seeking to recover repair or replacement costs. 

                                                 
94 Knight v. Imperial Tobacco Canada Limited, supra, at para. 68, A.R., Vol. I, p. 106. 
95 Ibid., paras. 69-71, A.R., Vol. I, pp. 106-107. 
96 Imperial Cross-Appeal Factum, paras. 116-126. 
97 Bow Valley, supra, para. 48, RBH B.A., Vol. I, Tab 9, p. 160. 
98 Imperial Cross-Appeal Factum, para. 127. 
99 Linden and Feldthusen, Canadian Tort Law (8th ed., 2006) at p. 471, A.S.B.A., Tab 33. 
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90. Because the claim does not fall within any of the five categories, the issue becomes 

whether a new category should be recognized under the Cooper/Anns analysis.100  Tysoe J.A. 

correctly held that policy concerns for indeterminate liability indicate that the creation of a new 

category is not justified in this case.  As he noted: 

The concern is that there may be innumerable other persons who suffer economic loss 
as a result of the injury to the third party in question (here, the class members) or 
damage to or loss of property of the third party.  For example, employers of key 
employees who became incapacitated as a result of smoking light and mild cigarettes 
could claim for lost profits.  Suppliers of the employer may suffer a financial loss.  
Persons having contracts with smokers of light and mild cigarettes could claim for 
economic loss occasioned by the incapacity of the smokers.  Family members of a 
smoker of light and mild cigarettes could suffer financial loss.101 

91. The cross-appellants argue that the “the specific pleaded relationship … places definable 

limits on the ultimate extent of liability so that concerns of indeterminate liability are not 

determinative”.102  That is not the case.  The fact that tobacco companies form a more limited 

group with a particular relationship with Canada does not eliminate concern for the creation of 

indeterminate liability, because their claims are of a flow-through character, and would open 

Canada to a potential boundless form of liability for the economic losses of persons who are 

touched by the impacts of tobacco-related disease. 

 
92. As Tysoe J.A. held, the concern regarding indeterminate liability is not limited to liability 

toward those persons in the same position as the claimant tobacco manufacturers.  If the tobacco 

manufacturers’ third party claims founded on liability to the province are actionable, so too are 

claims by such manufacturers for economic losses arising from liability toward the spouse of the 

harmed smoker, or a claim by an employer of the smoker, for economic losses visited on them 

from the smoker’s consumption of tobacco products.103 

 
93. The defendants’ claims are founded upon their liability toward the plaintiff, not on 

determinable costs or losses they have incurred themselves.  The claims therefore have the 

character of indeterminacy described by Tysoe J.A., in terms of the potential for ever-expanding 
                                                 
100 See, for example, the approach taken in Design Services Ltd. v. Canada [2008] 1 S.C.R. 737, beginning at para. 
28, A.S.B.A., Tab 10. 
101 Knight, supra, at para. 82, A.R., Vol. I, p. 111. 
102 Imperial Cross-Appeal Factum, at para. 136; see also RBH Cross-Appeal Factum, paras. 115-116. 
103 Knight v. Imperial Tobacco Canada Limited, supra, at para 82, A.R., Vol. I, p. 111. 
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sources of recoverable loss.  Tysoe J.A. was correct to find that the creation of such a widening 

sphere of indeterminate liability is a significant policy concern which negates any prima facie 

duty of care found to exist. 

94. Another source of indeterminate liability is that Canada does not control the distribution 

of the product in question, and hence has no control over the number of consumers, second-hand 

smokers or others who may potentially make claims against the defendants and increase their 

economic losses.104  This concern is heightened because Canada is not alleged, as would be the 

case in a conventional products liability case, to have supplied a particular or identifiable 

component of the final product.  If Canada were indeed a component supplier, it would have 

some control over the overall scale of its liability through the number of units of the component 

it sent into the chain of supply.  Canada is alleged to have researched and developed tobacco 

varieties, which were licenced to growers.  It is not alleged to have supplied any product, or 

component of any particular product to growers, let alone to the manufacturer.  It thus lacks any 

control at all over the scale of potential indeterminate liability. 

95. Imperial argues that this case is analogous to Heaslip105, in which the Ontario Court of 

Appeal refused to strike a negligence claim against Ontario relating to the provision of air 

ambulance services.  Heaslip is clearly distinguishable.  It involved allegations of “acts of 

negligence in responding to a specific request for urgently required medical services and the 

negligent failure to comply with an established government policy”.106  Sharpe J.A. rejected 

indeterminate liability concerns due to the “very specific nature of the claim”,107 which related to 

how Ontario responded to a specific physician’s request for an air ambulance with respect to a 

specific patient on a specific afternoon in 2005.  In contrast, the third party claims here allege 

duties of care spanning several decades and founded on Canada’s dealings with respect to 

tobacco varieties over that entire period.  The allegations are not specific to Canada’s dealings 

with a particular tobacco manufacturer or industry participant.  The non-specific nature of the 

third party claims contributes to the concerns for indeterminate liability and distinguishes cases 

such as Heaslip. 
                                                 
104 See: Appellant’s Factum, paras. 75-81.  
105 Heaslip v. Mansfield Ski Club Inc. (2009), 96 O.R. (3d) 401, Imperial Tobacco Canada Limited Joint Book of 
Authorities (“Imperial B.A.”) Vol. II, Tab 30, page 147.  
106Ibid., at para. 21, Imperial B.A., Vol. II, Tab 30, page 155.  
107 Ibid., at para. 33, Imperial B.A., Vol. II, Tab 30, page 157. 
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96. Imperial argues that “[e]xtensive liability is not the same as indeterminate liability”.108  

However, the concern is not just the extent of liability in this case, but Canada’s exposure to 

liability in the other similar actions for tens of billions of dollars brought in all provinces, 

founded on tobacco costs recovery legislation.109  Furthermore, it is the potentially boundless 

nature and, from Canada’s perspective, uncontrollable scope of that liability which contributes to 

its indeterminacy.  As described above, this derives both from the nature of the claimed loss by 

manufacturers, which opens up liability to an indeterminate group of additional claims, and from 

the lack of control by Canada over the scope of production and distribution by the tobacco 

industry. 

 
 No Proximity is Present  
 
97. Tysoe J.A.’s striking of this aspect of the claim is also sustainable on the alternative 

ground that the relationship between Canada and the tobacco companies is not one of proximity.  

Canada adopts its submissions on the appeal in this respect.  In the context of the allegations of 

“negligent design”, the specific reasons for this are: 

(a) As noted above, the case does not fall within an existing category for the recovery 

of pure economic loss.  An assessment of proximity is necessary; 

(b) Canada was acting at the relevant times pursuant to statutory schemes creating 

duties only to the general public, not to tobacco manufacturers;110 

(c) Development of tobacco varieties was conducted pursuant to the Experimental 

Farm Stations Act111, which provided for discretionary authority to conduct research into 

the strengths and merits of plant varieties;112 

(d) Canada’s action is alleged to have been an aspect of various other “programmes” 

developed in response to the policy decision to reduce tar and nicotine constituents in 

tobacco products;113 and 

                                                 
108 Imperial Cross-Appeal Factum, at para. 139. 
109 See: Appellant’s Factum, at para. 16. 
110 Appellant’s Factum, at paras. 46-52. 
111 R.S.C. 1985, c. E-16, A.B.A., Vol. V, Tab 74, p. 23. 
112 Appellant’s Factum, at para. 23. 
113 Ibid., at para. 24. 
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(e) The creation of a duty of care toward tobacco manufacturers would conflict with 

statutory duties owed to the general public.  It would undermine Canada’s ability to pursue 

its various statutory mandates, whether this involves making impartial decisions on the 

direction of research into the health impacts of a particular plant variety, or the adoption of 

regulatory measures which may conflict with the tobacco industry’s economic interests.114 

98. For the foregoing reasons, it is plain and obvious that no duty of care arises between 

Canada and tobacco manufacturers in this respect. 

 No Actionable “Negligent Design” Claim is Made Out  
 
99. The cross-appellants characterize this aspect to the claim as being founded on “products 

liability” or “negligent design”.  Such a claim must be founded on the alleged supply of a 

product which is defective or dangerous by a defendant: 

A manufacturer who designs and puts a product on the market is liable to the ultimate 
consumer to ensure that the goods so marketed are free from defects which arise from 
negligence or lack of care on the part of the manufacturer.115 

100. The design and marketing of a defective product, tobacco varieties, is not, however, what 

is alleged in the third party notices.  It is alleged that through its research and testing programmes 

directed toward addressing the risk of tobacco-related disease, Canada “created tobacco leaf”116 

or “created varieties of tobacco”,117 licenced them for use by growers118 and made certain 

representations to tobacco manufacturers and the public about those varieties.119 

 
101. The third party claim for damages and contribution is based, not upon Canada’s alleged 

supply of a defective product, but on this “conduct” which is alleged to have contributed “to the 

Plaintiff incurring the cost of health care benefits”.120  The “conduct” takes the form of alleged 

                                                 
114See: ibid., paras. 53-62. 
115Phillips v. Ford Motor Co. (1970), 12 D.L.R. (3d) 28, at para. 44 (emphasis added), A.S.B.A., Tab 18 [new trial 
ordered for other reasons, Ont. C.A. [1971] 2 O.R. 637], A.S.B.A., Tab 18. See also, Baker v. Suzuki Motor Co., 
[1993] 8 W.W.R. 1, 12 Alta. L.R. (3d) 193(Q.B.) at para. 28, A.S.B.A., Tab 5, relied upon by Tysoe J.A. in Knight 
v. Imperial Tobacco Canada Limited, supra, at para. 48, A.R., Vol. I, p. 99.  
116 JTI TPN at para. 152, A.R., Vol. III, p. 42. 
117 Imperial TPN at para. 127, A.R., Vol. II, p. 96. 
118 Imperial TPN at para. 127, A.R., Vol. II, p. 96; JTI TPN at para. 141, A.R., Vol. III, p. 39. 
119 Imperial TPN at para. 128, A.R., Vol. II, p. 97; JTI TPN at para. 142, A.R., Vol. III, p. 40.  
120 Imperial TPN at para. 147, A.R., Vol. II, p. 101; JTI TPN at para. 152, A.R., Vol. III, p. 42.  
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negligent misrepresentations (which are addressed in Canada’s factum on appeal) and failure to 

warn (which is addressed below). 

 
 (b)  The Majority Did not Err in Striking out the Claim for “Duty to Warn”  
 
102. The cross-appellants seek to overturn Tysoe J.A.’s finding that it is plain and obvious that 

allegations of failure to warn in the third party notices disclose no reasonable cause of action.  In 

doing so, two separate allegations of failure to warn are referred to in the cross-appellants’ facta: 

(a) “that Canada directed the defendants not to provide warnings about the health 

hazards of cigarettes”;121 and 

(b)  “that Canada failed to warn Imperial in respect of the tobacco strains Canada design 

and licenced”.122 

 
 Allegations re Warnings of Health Hazards of Cigarettes are Negated by Policy 
Concerns 

 
103. The characterization of the first claim is “that Canada directed the defendants not to 

provide warnings about the health hazards of cigarettes” highlights that it is really no more than 

another allegation of misrepresentation by Canada.  Negligent misrepresentation is addressed in 

Canada’s appeal factum, and Canada has argued there that those allegations should be struck.  If 

this nonetheless can be seen as a distinct allegation for “failure to warn”, Tysoe J.A. was correct 

to strike it out on the basis that the various policy considerations addressed by the minority 

applied to negate any prima facie duty of care arising.  He held: 

 
This claim is against Canada in its role as regulator and, for the reasons given by Hall 
J.A. in Knight, I agree that the prima facie duty of care in this regard is negated by 
policy considerations.123 

 
104. The cross-appellants’ facta address only one of the policy considerations referred to by 

Hall J.A. in his Knight reasons: that the actions in question related to policy decisions which are 

not justiciable.124 However, Justice Hall relied upon the following additional policy 

considerations which are not addressed by the cross-appellants: (a) indeterminate liability for 
                                                 
121 RBH Cross-Appeal Factum at para. 122. 
122 Imperial Cross-Appeal Factum at para. 8; see also paras. 143-146. 
123 British Columbia v. Imperial Tobacco Ltd., supra, at para. 89, A.R., Vol. I, p. 78.  
124 Knight v. Imperial Tobacco Canada Limited, supra, at para. 100, A.R., Vol. I, p. 118.  
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claims involving economic loss;125 (b) that Canada “is a regulator of the tobacco industry, not an 

insurer”,126 and “public health priorities should be based on the general public interest and the 

authorities should not be faced with the threat of lawsuits in deciding on such issues,”127 and; (c) 

that “imposing a duty of care on Canada towards tobacco manufacturers … would conflict with 

measures designed to encourage and curtail smoking as deleterious to health.”128  These policy 

considerations, concurred in by all five judges of the Court of Appeal in this respect, are discussed 

more fully in Canada’s factum on appeal.129  Given that they are not addressed by the cross-

appellants, they stand unchallenged as a basis to sustain the unanimous decision of the Court of 

Appeal in striking this aspect of the claim. 

 

105. The one finding of the Court of Appeal attacked by the cross-appellants, that Canada’s 

alleged actions in this respect constituted non-reviewable policy decisions, did not involve any 

error.  Tysoe J.A. correctly relied on Hall J.A.’s conclusion that these allegations raised Canada’s 

non-actionable policy decisions regarding the rules governing information disclosure to the 

public concerning the health risks, toxic constituents and other attributes of cigarettes.  For 

example, the pleadings reference: 

(a)   the Minister of Health’s statement in the late 1960’s that the government intended 

to introduce legislation to require health warnings on cigarette packages;130 

(b)   draft legislation tabled thereafter, which would have required such warnings;131 

(c)   the enactment in 1988 of the Tobacco Products Control Act,132 which required the 

display on packaging of the prescribed “messages pertaining to the health effects” of 

tobacco products ;133 and 

(d)   the 1997 Tobacco Act,134 which contained provisions addressing the same topic135. 

                                                 
125 Ibid., at para. 103, A.R., Vol. I, p. 119. 
126 Ibid., A.R., Vol. I, p. 119. 
127 Ibid., at para. 105, A.R., Vol. I, p. 120. 
128 Ibid., at para. 108, A.R., Vol. I, p. 121. 
129 Appellant’s Factum at paras. 53-62 (conflicting duties); 73-85 (indeterminate liability); 98-101 (Canada not an 
insurer; distraction to public health protection). 
130 Imperial TPN, at paras. 55-57, A.R., Vol. II, pp. 79-80. 
131 Bill C-248, 3rd Sess., 28th Parl., 1970-71, s. 3(3)(c), 74, A.B.A., Vol. IV, Tab 63, p.180. 
132 Tobacco Products Control Act, S.C. 1988, c. 20, A.B.A., Vol. V, Tab 85, p. 163. 
133Ibid., ss. 9, 17, A.B.A., Vol. V, Tab 85, pp. 168-169, 173-174. 
134 Tobacco Act, S.C. 1997, c. 13, s. 4, A.B.A., Vol. V, Tab 75, p. 29. 
135Ibid., s. 4, for example, A.B.A., Vol. V, Tab 75, p. 33. 
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106. As described in greater length in the factum on the appeal, the passage or non-passage of 

legislation fall equally under the rubric of policy, and policy decisions captured in proposed 

regulations or legislation are as much in the nature of policy as the legislation or regulations as 

finally enacted.  Neither should give rise to tort liability.136  For these reasons, Tysoe J.A. 

committed no error in relying on Hall J.A.’s finding that the allegations surrounding Canada’s 

failure to prescribe earlier or different warnings governing tobacco products are not actionable. 

 
 Alleged “Failure to Warn” re Tobacco Varieties 
 
107. Imperial argues that Tysoe J.A. erred in finding that no allegations of “a failure to warn 

with respect to tobacco strains” were reflected in paragraphs 149 and 150 of its third party 

notice; that the pleadings should be read “broadly and generously”, including “as amended”; and 

that the referenced paragraphs are not “the sole allegations of failure to warn in the TPN”.137  

However, paragraphs 149 and 150138 clearly make no reference at all to this issue, and Imperial 

does not refer to any other paragraphs in the third party notices which it suggests do so, or set out 

its “proposed amendment” which would.  Imperial relies on two decisions in which allegations 

of failure to warn were raised before lower courts.139  However, in each case, the claim was 

dismissed, and the court was not asked to, and did not, carry out any assessment of the 

sufficiency of the pleadings, or the required elements of a cause of action for “failure to warn”.140  

The cases therefore provide no support for the suggested proposition that a duty to warn can be 

made out from general “elements of a negligence claim”. 

 

108. In any case, that proposition is objectively unsupportable.  A cause of action founded on 

a duty to warn requires more than a general allegation of negligence to be sustainable.  The 

pleadings must lay the foundation for a duty to take positive action.  Duties to take action in tort 

only arise in certain limited and defined circumstances: 

Although there is no doubt that an omission may be negligent, as a general principle, 
the common law is a jealous guardian of individual autonomy.  Duties to take positive 
action in the face of risk or danger are not free-standing.  Generally, the mere fact that 

                                                 
136 Appellant’s Factum at paras. 94-97. 
137 Imperial Cross-Appeal Factum, paras. 143-156. 
138 Imperial TPN, A.R., Vol. II, pages 101-102. 
139 Imperial Cross-Appeal Factum, paras. 151-153. 
140 Day v. Central Okanagan (Regional District), 2000 BCSC 1134, Imperial’s B.A., Vol. II, Tab 20, p. 53; and 
Elias v. Headache and Pain Management Clinic, [2008] O.J. No. 4055, Imperial’s B.A., Vol. II, Tab 23, p. 77. 
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a person faces danger, or has become a danger to others, does not itself impose any 
kind of duty on those in a position to become involved.141 

109. A general allegation of negligence is insufficient to impose a positive duty to take action.   

Imperial’s reference to such general allegations thus provides no basis to find that there was any 

error by the Court of Appeal in its rejection of this aspect of the claim.  In the alternative, if such 

an allegation of failure to warn can be recognized, any duty arising is negated by the policy 

considerations recognized as decisive by Hall J.A. and summarized above.142 

 
F.    No Duty of Care in Negligence Between Canada and Smokers 
 
110. In the event that the Court were to accept the cross-appellant’s submission that the 

Negligence Act permits a third party claim against Canada for contribution founded on a duty of 

care between Canada and smokers, the question of whether such a claim is sustainable arises.  

Canada’s motion to strike included a challenge to this allegation on the alternative ground that no 

duty of care was made out.  Neither the Court of Appeal, nor the motions judge, dealt with the 

issue in this case because this aspect was dismissed on other grounds.  The Court of Appeal did 

address the issue of potential duties in negligent misrepresentation and “negligent design” 

between Canada and smokers in Knight.  The cross-appellants do not address the merits of these 

alleged causes of action in their facta.  It is submitted that it is plain and obvious that no such 

duty of care arises between Canada and smokers on the facts alleged. 

 
 (a)  No Duty of Care Arises Based Upon Negligent Misrepresentation 
 
111. Canada’s factum on appeal in Knight addresses the claim for negligent misrepresentation 

based upon an alleged duty between Canada and smokers.  For the reasons stated there,143 it is 

submitted that no such duty arises. 

 
 (b)  No Duty of Care Arises Based Upon “Negligent Design” 
 
112. Canada adopts and repeats its submissions above with respect to the “negligent design” 

allegations raised in respect of a potential duty of care between Canada and manufacturers, and 

the submission on an alleged duty toward smokers in Canada’s appeal factum in Knight.144  The 

                                                 
141 Childs v. Desormeaux, 2006 SCC 18 at para. 31, A.S.B.A. Tab 9. 
142 Supra, paras. 107-109. 
143 Appellant’s Factum in Knight (SCC File 33559) at paras. 29 -62.  
144 Ibid., at paras. 31-86. 



- 34 - 
Respondent on Cross-Appeal’s Factum  Argument 
   
 
following points address the particular relationship between Canada and smokers in this respect 

and highlight that no proximity arises: 

(a)   Such an alleged duty of care is novel.  The allegations in question involve the 

relationship between a statutory regulator and consumers of the regulated product, a 

relationship identified as involving novel duties in previous case law.  Canada’s conduct 

in conducting research into, and development of, tobacco varieties is alleged in the third 

party notices to have been part of its response to the health risks posed by tobacco 

products, not an act of commercial supply.145 

(b)   Tysoe J.A. viewed the relationship in question as being that “between a designer 

of a product and a purchaser of the product”.  If that were the nature of the relationship, 

proximity would indeed arise; however, it is not.  This is not a conventional products 

liability situation in which Canada was acting as a commercial component supplier, but 

involves various regulatory actions and programmes carried out by Canada in furtherance 

of statutory duties to protect public health, as noted above.146 

(c)   Furthermore, the relationship is not “close and direct”.  Canada is not alleged to 

have supplied smokers any product.  Canada is alleged to have licenced tobacco varieties 

to growers.  Canada’s alleged contact with smokers was through general public 

statements.  Such statements are relevant to the allegations of misrepresentation, and 

addressed in the facta on appeal on that issue.  Such general representations are 

insufficient to create proximity.147 

 

113. For the foregoing reasons, it is submitted that Court of Appeal was correct to strike out 

the claims founded on alleged duties of care between Canada and smokers. 

 
G.    Canada Cannot be Liable Based on “Equitable Indemnity” 
 
114. It is submitted that the Court of Appeal committed no error in striking out the claim of 

equitable indemnity.  Canada’s submissions on this issue are set out in its cross-appeal factum in 

Knight.148 

                                                 
145 Ibid., at paras. 33-37. 
146 Ibid., at paras. 29-30. 
147Ibid., at paras. 45-57. 
148 Factum in Response to the Cross-Appeal in Imperial, paras. 50-61. 
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H.    Declaratory Relief 
 
115. If the Court finds that it is plain and obvious that the claims for damages and contribution 

in the third party notices cannot succeed and they are struck out, the associated requests for 

declaratory relief should fall with them.  If, as Canada submits, the third party notices disclose no 

monetary claims that have a reasonable basis in law, any remaining claim for declaratory relief 

should not be allowed to proceed for procedural purposes only.  In the courts below, the 

defendants relied upon the B.C. Court of Appeal’s decision in B.C. Ferry149 to argue that this 

should be permitted. 

 
116. As the chambers judge held, B.C. Ferry itself made clear that such claims for declaratory 

relief for purely procedural advantage ought to be the exception, rather than the rule.150  

Furthermore, as she concluded, B.C. Ferry was founded on the rationale that a party which was 

previously and properly party to an action may not, by settling its claim with the plaintiff, escape 

discovery in prejudice to the non-settling party.151  In this case, Canada is not seeking to use a 

settlement to withdraw from a proceeding to which it was otherwise a co-defendant. 

 
117. Further, both the B.C. Court of Appeal and courts in other provinces have emphasized 

that B.C. Ferry should be confined to its particular facts.152 

 
118. The B.C. Rules153 applying to the discovery of non-parties – such as R. 7-1(18) 

(documents), R. 7-5 (witnesses) and R. 7-8 (depositions) – have traditionally been interpreted 

broadly and generously and provide the defendants access to evidence to support their 

defences.154  If, as Canada submits, the third party notices disclose no actionable monetary 

claims, Canada should not be required to participate in the litigation.  This is not one of those 

                                                 
149 B.C. Ferry Corporation v. T. & N. PLC (1995), 16 B.C.L.R. (3d) 115 (C.A.), A.S.B.A., Tab 4.  
150 British Columbia v. Imperial Tobacco Canada Limited, et. al., 2008 BCSC 419, at para. 93, A.R., Vol. I, p. 34, 
citing BC Ferry, supra, at para. 29, A.S.B.A., Tab 4. 
151 Ibid., para. 94, A.R., Vol. I, pp. 34-35, 
152 Kitimat (District) v. Alcan Inc., 2006 BCCA 75, at para. 83 A.S.B.A., Tab 15; and Cheslatta Carrier Nation v. 
British Columbia, 2000 BCCA 539 at para. 11 A.S.B.A., Tab 8. See also: T.E.A.M v. Manitoba Telecom Services 
Inc., 2007 MBCA 85 at paras. 72-3, A.S.B.A., Tab 27; Wright (Next Friend of) v. VIA Rail Canada Inc., [2000] 4 
W.W.R. 232 (Alta QB), at para. 46, A.S.B.A., Tab 28. 
153 Supreme Court Civil Rules, B.C. Reg 168/2009, A.S.B.A., Tab 46.  
154 The current Supreme Court Civil Rules came into force July 1, 2010. They are not substantially different from the 
former Supreme Court Rules, B.C. Reg. 221/90, which were interpreted so as to allow liberal access to non-parties, 
e.g.: Dufault v. Stevens (1978), 6 B.C.L.R. 199 (C.A.) at p. 204, A.S.B.A., Tab 11; Yemen Salt Mining Corporation 
v. Rhodes-Vaughan Street Ltd. (1977), 3 B.C.L.R. 98 (S.C.) at 100, A.S.B.A., Tab 30. 
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“rare” cases where a claim for declaratory relief should be allowed to proceed for procedural 

purposes only. 

 
119. As Hall J.A. for the minority held on this issue (which was not dealt with the by the 

majority): 

I also note, as did the chambers judge, that Canada has agreed to submit to the Rules 
of Court which ought to permit the appellants proper access to any additional 
information they may think requisite to assist in their defence.  It seems to me, having 
regard to this stance of Canada and the obvious knowledgeability of the appellants 
concerning the activities of representatives of Canada, quite unnecessary to order that 
Canada be required to be party to this complicated and expensive litigation when I see 
no utility to be gained from such.155 

 
120. Finally, as the chambers judge correctly held, there is nothing in the Act to suggest that 

Canada must be a party in order to allow the court to “reduce” the defendants’ damages.  As she 

stated:  “It is settled law that a trial judge may make an assessment of fault against a non-party in 

order to reduce the defendant’s proportionate liability.”156  For all the foregoing reasons, the 

claims for declaratory relief should fall if the monetary claims are struck out.  

----------

                                                 
155 B.C. v. Imperial, supra, at para. 61, A.R. at p. 68. 
156 B.C. v. Imperial Tobacco, supra, at para. 90, A.R., p. 33. 
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PART IV – COSTS 
 
121. The appellant seeks its costs of this appeal and in the courts below.  

---------- 

PART V – ORDER SOUGHT 
 
122. The appellant seeks an order striking out the third party notices in their entirety.  

 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED, 
 
 
 
 
Dated at Ottawa, this 28th day of January, 2011. 
 
 
 
 
_____________________________   _____________________________  
Paul Vickery      John S. Tyhurst     

Of Counsel for the Appellant/Respondent on Cross-Appeal 
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