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APPELLANT’S FACTUM 

PART I – STATEMENT OF FACTS 

A.  Overview 

1. At issue in this appeal is whether a third party claim by tobacco manufacturers seeking 

contribution and indemnity from the federal Crown in respect of billions of dollars in possible 

liability for provincial health care costs should be struck out on the basis that no duty of care in 

negligence arises. The province’s claim against tobacco manufacturers is founded on novel 

legislation enacted approximately forty years after Canada commenced its response to the public 

health risk posed by tobacco products. Over that time, through a variety of initiatives involving 

moral suasion, voluntary compliance, and proposed and actual regulation and legislation, Canada 

has sought to discharge statutory mandates to protect Canadians from the serious health hazards 

posed by tobacco products and smoking. Tobacco manufacturers complied to varying degrees with 

such initiatives, often in the face of proposed regulation. 

2. It is plain and obvious that, in crafting a response to the health risk posed by tobacco 

products, Canada’s action did not give rise to a private law duty of care in negligence, requiring it 

to be mindful of the economic interests of tobacco manufacturers. The majority of the Court of 

Appeal erred in conducting a curtailed assessment of that alleged duty under the Cooper/Anns test. 

An assessment of both stages of that test, proximity and “Stage II” policy considerations, was 

required because this case does not involve allegations of negligent misrepresentation falling 

within a recognized category as the majority held, but attacks government actions taken to address 

the health risks of a commercial product in the context of an escalating level of regulation. That is 

a novel situation which gives rise to unique policy concerns. 

3. No proximity should be found to exist in the relationship between Canada and tobacco 

manufacturers in this context. The creation of a private law duty of care toward manufacturers 

would conflict with, and undermine, public law duties in respect of the protection of public health. 

Such duties were not intended by Parliament to be directed toward the protection of the economic 

interests of tobacco manufacturers. Furthermore, tobacco manufacturers could not have reasonably 

expected that federal officials, in the course of taking actions to counteract the health risks of 

tobacco products produced and marketed by such companies, were acting as their advisors or 

protecting their economic interests. 
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4. In any case, Canada could not have reasonably foreseen, decades in advance, that British 

Columbia would pass legislation making it possible to recover the costs of providing health care 

for tobacco related diseases from manufacturers. 

5. “Stage II” policy concerns for the creation of liability for economic loss to tobacco 

manufacturers should also negate any prima facie duty of care which might be found to exist. The 

adoption of health care cost recovery legislation by most other provinces makes it clear that the 

creation of such a duty may lead to indeterminate liability, potentially on a scale of hundreds of 

billions of dollars, in respect of the economic losses from a boundless group of individuals harmed 

by tobacco products over which Canada has no control. A duty of care to manufacturers in these 

circumstances would also give rise to similar duties on the part of regulators and standard-setting 

organizations in respect of other consumer and commercial products. 

6. Overall, the creation of such a duty would open the door to the passing of responsibility for 

the health care costs arising from tobacco-related disease back to taxpayers, contrary to the 

intention of the provincial legislature. The federal statutory schemes in question mandate federal 

departments to protect public health, not to indemnify tobacco manufacturers for their statutory 

liabilities. No duty of care between Canada and tobacco manufacturers should be recognized in 

light of these considerations. 

B.  Statement of Facts 

7. This appeal arises out of the Judgment of the B.C. Court of Appeal dated December 8, 

2009. The three-judge majority allowed in part an appeal from an order striking out the third party 

notices against Her Majesty the Queen in Right of Canada (“Canada”). The two dissenting judges 

would have upheld the motions judge and struck out the third party notices in their entirety. The 

decision was released in conjunction with Knight v. Imperial Tobacco Canada Limited 

(“Knight”),1 which will be heard together with the present matter. 

  Cost Recovery Legislation and Litigation 

8. The main action in this proceeding was brought by the Province of British Columbia 

against 14 tobacco manufacturers in 2001, pursuant to the Tobacco Damages and Health Care 
                                            
1  2009 BCCA 541, Appellant’s Record (“A.R.”), Vol. I, p. 80. 
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Costs Recovery Act2 (the “Costs Recovery Act”). It seeks the recovery of “the total expenditure by 

the government for health care benefits provided for insured persons resulting from tobacco related 

disease or the risk of tobacco related disease”.3 

9. The Costs Recovery Act created a “direct and distinct action” against a manufacturer by 

government. It is not a subrogated claim.4 This Court held that this cause of action is focused on 

compensating government, not remediating breaches of duty: 

...the driving force of the Act’s cause of action is compensation for the government 
of British Columbia’s health care costs, not remediation of tobacco manufacturers’ 
breach of duty. While the Act makes the existence of a breach of duty one of several 
necessary conditions to a manufacturer’s liability to the government, it is not the 
mischief at which the cause of action created by the Act is aimed. The Act leaves 
breaches of duty to be remedied by the law that gives rise to that duty.5 

10. The Province’s claim alleges seven breaches of duty, five in tort (principally, negligent 

design of tobacco products; failure to warn of the risks of smoking; and deceit and 

misrepresentation in respect of the properties of cigarettes), and two breaches of statute (the 

provincial Trade Practices Act and the federal Competition Act).6 The claim also alleges 

conspiracy by manufacturers with respect to the breaches of duty and other conduct.7 British 

Columbia’s claim neither alleges breaches of duty by, nor seeks any remedies against, Canada. 

British Columbia’s position before the Court of Appeal was that the Province, in enacting the 

Costs Recovery Act, did not intend to affect Canada.8 

11. In 2007, nine of the defendant tobacco manufacturers issued third party notices against 

Canada.9 These notices seek damages or contribution and indemnity for any liability of 

manufacturers to British Columbia, founded on three alleged bases: 

                                            
2  Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30, Appellants’ Joint Book of 

Authorities (“A.B.A.”), Vol. V, Tab 76.  
3  Amended Statement of Claim British Columbia, June 1, 2009, para. 1, A.R., Vol. II, p. 8. 
4  Costs Recovery Act, supra, ss. 2(1), 2(2), A.B.A., Vol. V, Tab 76, p. 65. 
5  British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49, at para. 40, A.B.A., Vol. I,  Tab 8, 

pp. 119-120. 
6  Amended Statement of Claim, supra, at paras. 47-90, A.R., Vol. II, pp. 18-34. 
7  Amended Statement of Claim, at paras. 159-194, A.R., Vol. II, pp. 50-58. 
8  British Columbia v. Imperial Tobacco Ltd., 2009 BCCA 540, at para. 8, A.R., Vol. I, p. 42. 
9  Imperial Tobacco Canada Limited; Rothmans, Benson & Hedges Inc.; Rothmans Inc.; JTI-MacDonald 

Corp.; B.A.T. Industries p.l.c.; British American Tobacco (Investments) Limited; Carreras Rothmans 
Limited, R.J. Reynolds Tobacco Company; R.J. Reynolds Tobacco International, Inc. 



  - 4 - 
Appellant’s Factum   Statement of Facts 
   
 
(a) Canada is itself a “manufacturer” within the meaning of the Costs Recovery Act given its 

alleged actions to develop less hazardous tobacco strains; 

(b) Canada is liable in tort to tobacco manufacturers and consumers; and 

(c) Canada is liable to manufacturers based on the concept of legal or equitable indemnity. 

12. Canada brought a motion to strike the third party notices. Madam Justice Wedge struck 

them out in their entirety.10 The tobacco manufacturers appealed to the B.C. Court of Appeal. All 

five judges who heard the appeal agreed with the motions judge that the claims against Canada 

based on the Costs Recovery Act itself and equitable indemnity should be struck out. They also 

agreed that, in view of the statutory nature of the main claim, there could be no third party claim 

based upon a duty of care in negligence to consumers. The Court was, however, divided on the 

claims founded on alleged duties of care between Canada and manufacturers. 

13. Tysoe J.A., for the majority (adopting reasons given in the related Knight appeal in this 

respect11), dealt with the alleged duties in tort between Canada and manufacturers in three distinct 

areas covered in the pleadings: Canada’s alleged involvement in research and development of 

tobacco strains (which he termed “negligent design”); Canada’s alleged conduct towards 

manufacturers in respect of failure to warn of the hazardous nature of cigarettes; and Canada’s 

alleged negligent misrepresentations to manufacturers in the form of “advice, requests or 

direction”. Of these, Tysoe J.A. concluded that only the negligent misrepresentation allegations 

stated a reasonable cause of action. With respect to the claims of negligent design, he held that any 

prima facie duty between Canada and manufacturers was negated by policy considerations relating 

to indeterminate liability. With respect to the allegations of failure to warn, Tysoe J.A. agreed with 

the minority that such allegations related to regulatory and policy-related conduct. 

14. Hall J.A. (Lowry J.A. concurring) in dissent, on the other hand, agreed with the motions 

judge and would have struck out the claims in their entirety, including the allegations of negligent 

misrepresentation. Hall J.A. concluded that such claims were novel, and that the harm to the 

tobacco manufacturers in the form of liability under Costs Recovery legislation was not 

foreseeable.12 He also held that no proximity arose because “it would be fundamentally 

                                            
10  British Columbia v. Imperial Tobacco Canada Ltd., 2008 BCSC 419, A.R., Vol. I, p. 3. 
11  British Columbia v. Imperial Tobacco Canada Ltd., supra, at para. 87, A.R., Vol. I, p. 78. 
12  Ibid., paras. 41, 47, A.R., Vol. I, pp. 59-60, 61. 



  - 5 - 
Appellant’s Factum   Statement of Facts 
   
 
inconsistent with the relationship between the parties, namely Canada as regulator and the 

appellant companies in the industry, to find that a duty of care should be found to exist between 

Canada and the appellants.”13 

15. As a result of the foregoing, the surviving claim for negligent misrepresentation is the focus 

of this appeal. 

  Other Provincial Costs Recovery Legislation and Litigation 

16. Legislation similar to the B.C. Costs Recovery Act has been passed or tabled in every other 

Canadian province and in one territory.14 New Brunswick15 and Ontario16 have also commenced 

proceedings against tobacco manufacturers under their respective legislation. In New Brunswick, 

tobacco manufacturers have already third partied Canada.17 Ontario’s claim is for 50 billion dollars. 

  The Policy, Legislative and Regulatory Context 

17. The sale and manufacture of tobacco has been subject to increasing federal regulation and 

legislative action over the last several decades. The federal government’s actions have been 

directed towards addressing the public health effects of tobacco products sold and marketed by 

tobacco manufacturers.  

18. The Department of Health was first created in 1919.18 The Minister and Department were 

given authority over matters “relating to the promotion or preservation of the health of the people 

of Canada”. This included measures “for preserving and improving the public health”, research and 

the distribution of information.19 That general mandate has remained unchanged over time, as the 

                                            
13  Ibid., para. 48, A.R., Vol. I, p. 62. 
14  Crown’s Right of Recovery Act, S.A. 2009, C-35, A.B.A., Vol. IV, Tab 65; The Tobacco Damages and 

Health Care Costs Recovery Act, S.S. 2007, c. T-14.2, Vol. V, Tab 84; The Tobacco Damages and Health 
Care Costs Recovery Act, S.M. 2006, c. 18, Tab 77; Tobacco Damages and Health Care Costs Recovery 
Act, S.O. 2009, c. 13, Tab 81; Tobacco-Related Damages and Health Care Costs Recovery Act, R.S.Q., c. 
R-2.2.0.0.1, Tab 88; Tobacco Damages and Health Care Costs Recovery Act, S.N.B. 2006, c. T-7.5, 
Tab 78; Tobacco Damages and Health-Care Costs Recovery Act, S.N.S. 2005, c. 46, Tab 80; Tobacco 
Damages and Health Care Costs Recovery Act, S.N.L. 2001, c. T-4.2, Tab 79; Tobacco Damages and 
Health Care Costs Recovery Act, 2009 S.O., c. 22 (awaiting proclamation); Tobacco Damages and Health 
Care Costs Recovery Act, Bill 37, Second Reading: June 10, 2010, Nunavut, Tab 82. 

15  Court of Queen’s Bench of New Brunswick, Court File No.: F/C/88/08, A.R., Vol. IV, p. 90. 
16  Ontario Superior Court of Justice, Court File No.: CV-09-387984, A.R., Vol. IV, p. 44. 
17  See, e.g., Imperial Tobacco Limited’s Amended Third Party Claim, New Brunswick Court of Queen’s 

Bench Case No. F/C/88/08, A.R., Vol. IV, p. 130. 
18  An Act respecting the Department of Health, 9 & 10 George V, c. 24 (1919), A.B.A., Vol. IV, Tab 58 

(infra, pp. 41-44) 
19  Ibid., ss. 4(a), (b), (h), A.B.A., Vol. IV, Tab 58, p. 5 (infra, p. 43). 
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roles and responsibilities of the Department have been enlarged.20 At the material times, Health 

Canada was governed by the statutory duties and responsibilities in such departmental legislation.21 

The legislation creates no statutory duties toward tobacco manufacturers. 

19. In the late 1960s, proposed legislation was introduced in Parliament to require that 

cigarettes manufactured or sold in Canada not exceed certain prescribed limits of tar and nicotine.22 

The third party notices allege that, from approximately 1971, tobacco manufacturers, consistent 

with the “advice, request or direction” of Canada’s officials (such “advice, requests and direction” 

to manufacturers to change their conduct allegedly constituting negligent misrepresentation, in 

addition to actions described below), voluntarily complied with limits or targets for tar and nicotine 

established by Canada’s officials and in draft legislation.23 

20. In 1968, the Minister of Health indicated his intention to introduce legislation to require 

health warnings on cigarette packages. Bill C-248, introduced in June, 1971, would have required 

such warnings.24 The Bill would also have eliminated cigarette advertising effective 1 January 1972, 

would have created authority to set maximum limits for nicotine and other constituents, and would 

have required disclosure of tar and nicotine yields on cigarette packages. In September 1971, the 

Canadian Tobacco Manufacturers Council, in response to negotiations with and requests by 

Canada’s officials, agreed that its members would place a health warning on cigarette packaging. 

This warning was expanded at the request of Canada’s officials in 1975.25  

21. In 1975, cigarette manufacturers “agreed to publish tar and nicotine yields on all cigarette 

packages and on advertising”.26 The third party notices allege that the foregoing actions were taken 

following threatened regulatory or legislative action by Canada.27 

                                            
20  See e.g., Department of National Health and Welfare Act, R.S.C. (1952), c. 74, A.B.A., Vol. V, Tab 71; 

Department of National Health and Welfare Act, R.S.C. (1970), c. N-9, Tab 72; Department of Health 
Act, S.C. 1996, c. 8, A.B.A., Vol. V, Tab 70 (infra, pp. 51-54). 

21  E.g. Third Party Notice of Imperial Tobacco, para. 5, A.R., Vol. II, p. 66; Third Party Notice of 
Rothmans, Benson & Hedges Inc., para. 5, A.R., Vol. II, p. 120; Third Party Notice of JTI-MacDonald 
Corp., para. 6, A.R., Vol. III, p. 6. 

22  Bill C-147, 1st Sess., 28th Parl., 1968; Bill C-163, 1st Sess., 28th Parl., 1968-69; Bill C-248, 3rd Sess., 
28th Parl., 1970-71; Bill C-46, 3rd Sess., 28th Parl., 1970-72; Bill C-125, 4th Sess., 28th Parl., 1972. 

23  For example, Third Party Notice of Imperial Tobacco Canada Limited, paras. 84-104, A.R., Vol. II, pp. 87-92. 
24  Third Party Notice of Imperial Tobacco Canada Limited, paras. 55-57, A.R., Vol. II, pp. 79-80. 
25  Ibid., paras. 58-60, A.R., Vol. II, pp. 80-81. 
26  Ibid., para. 83, A.R., Vol. II, pp. 86-87. 
27  Ibid., paras. 94-95, A.R., Vol. II, p. 89; e.g. An Act Respecting the Promotion and Sale of Cigarettes, 

Bill C-248, 3rd Sess., 28th Parl., 1920 Eliz. II, 1970-71, A.B.A., Vol. IV, Tab 63. 
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22. The Department of Agriculture and Agri-food Canada (“AAFC”) was originally established 

as the Department of Agriculture in 1868.28 Under the current Department of Agriculture and Agri-

Food Act,29 AAFC is responsible for all matters relating to agriculture and related research, including 

the operation of experimental farm stations.30 Neither the Department of Agriculture and Agri-food 

Act, nor its predecessor legislation31 provided for any duties directed at tobacco manufacturers.  

23. Pursuant to section 9 of the Experimental Farm Stations Act,32 the Minister of Agriculture 

was given authority to initiate research at experimental farm stations into such matters as the 

relative value of breeds of livestock and the merits of varieties of wheat, vegetables and other 

plants. Pursuant to section 8 of that Act, the Delhi Research Station was established. The purpose 

of the research undertaken by the Delhi Research Station included improving the quality of 

Canadian tobacco varieties.33 

24. The actions of Health Canada and Agriculture Canada to address the health risk of tobacco 

products featured a policy decision to reduce the toxic constituents in tobacco smoke. 

Commencing in the early 1970’s, Agriculture Canada commenced research into the ingredients of 

tobacco and tobacco smoke as part of a “National Programme” coordinated by Health Canada in 

response to the health risks posed by tobacco products.34 Other components of the Programme 

included proposed regulatory legislation and moral suasion of industry directed toward the 

reduction of tar and nicotine in cigarettes, the publication of information on the deliveries of such 

toxic constituents on cigarette packaging and elsewhere, and the development of standard testing 

methods to measure such deliveries.35 Health Canada and Agriculture Canada from the early 

1970’s to the 1980’s also gave effect to this Programme, in conjunction with the Universities of 

Waterloo and Guelph, through research, and the development and licencing of tobacco strains.36 

                                            
28  An Act for the Organization of the Department of Agriculture, 13 Vict., c. 53, (1868), A.B.A., Vol. IV, 

Tab 57 (infra, pp. 39-40).  
29  R.S.C. (1985), c. A-9, as am, A.B.A., Vol. IV, Tab 68 (infra, pp. 45-50). 
30  Ibid., s. 4, A.B.A., Vol. IV, Tab 68, pp. 239-240 (infra, pp. 47-48). 
31  See e.g. Department of Agriculture Act, R.S.C. (1906), c. 67, A.B.A., Vol. IV, Tab 66; Department of 

Agriculture Act, R.S.C. (1970), c. A-10, Tab 67; Department of Agriculture and Agri-Food Act, 
R.S.C. (1985), c. A-9, Tab 68 (infra, pp. 45-50); Department of Agriculture and Agri-Food Act, 
S.C. 1994, c. 38, Tab 69. 

32  R.S.C. (1970), c. E-14; R.S.C. (1985), c. E-16, A.B.A., Vol. V, Tab 74. 
33  Imperial Third Party Notice, para. 110, A.R., Vol. II, p. 93.  
34  E.g., Third Party Notice of Imperial Tobacco Canada Limited , para. 42, A.R., Vol. II, p. 76. 
35  Ibid., para. 72, A.R., Vol. II, p. 84. 
36  E.g., Third Party Notice of Imperial Tobacco Canada Limited, paras. 111-127, A.R., Vol. II, pp. 93-96. 
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25. In 1988, Parliament passed the Tobacco Products Control Act, which provided specific 

authority to regulate the marketing of tobacco products.37 The Tobacco Products Control 

Regulations were made pursuant to that Act effective January 1, 1989.38 Tobacco manufacturers 

were required under this regulatory regime to report certain information to the Federal Government 

and to display on cigarette packages the emissions of tar, nicotine, carbon monoxide and other 

smoke constituent yields as measured by specified test methods. 

26. Following a constitutional challenge by tobacco manufacturers to the Tobacco Products 

Control Act, this Court struck down the legislation, while confirming that “government is clearly 

justified in requiring the appellants to place warnings on tobacco packaging”.39 In 1997, Parliament 

passed the Tobacco Act,40 which expanded the authority in the predecessor legislation. In 2000, the 

Tobacco Products Information Regulations were made pursuant to that Act. Sections 8 and 9 of 

those Regulations specified the test methods and packaging display requirements for toxic 

emissions and expanded the requirements of the earlier Tobacco Products Control Regulations by, 

for example, requiring that additional toxic emissions be listed.41  

---------- 

PART II – QUESTIONS IN ISSUE 

27. The central issue in this appeal is whether the claims alleging negligent misrepresentation 

in the third party notices should have also been struck out, because it is plain and obvious that no 

duty of care arises between Canada and tobacco manufacturers on the facts as pleaded. 

28. No duty of care arises in these circumstances because: 

(a) tobacco manufacturers’ liability to the plaintiff under the Costs Recovery Act was not 

foreseeable by Canada; 

(b) no proximity arises between Canada and tobacco manufacturers given the relationship 

between those parties; and 

(c) any prima facie duty of care should be negated by policy concerns. 
                                            
37  Tobacco Products Control Act, S.C. 1988, c. 20, ss. 9, 17, A.B.A., Vol. V, Tab 85, pp. 168-169, 

173-174 (infra, pp. 93-94, 98-99). 
38  Tobacco Products Control Regulations, SOR/89-21, December 22, 1988, s. 11(1), A.B.A., Vol. V, 

Tab 86, pp. 179-180. 
39  RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, at para. 173, A.B.A., Vol. II, 

Tab 41, p.  226. 
40  Tobacco Act, S.C. 1997, c. 13, s. 4, A.B.A., Vol. V, Tab 75, p. 33 (infra, p. 69). 
41  Tobacco Products Information Regulations, SOR/2000-272, ss. 8, 9, A.B.A., Vol. V, Tab 87, pp. 200-201. 
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PART III – ARGUMENT 

A.  The Test for Striking Pleadings 

29. The Court of Appeal in Knight,42 as well as the motions judge in this case,43 correctly set 

out the test applicable to motions to strike pleadings pursuant to Rule 19(24)(a) of the B.C. 

Supreme Court Rules. As stated by this Court in Hunt v. Carey Canada Inc.,44 the test is, taking the 

facts in the claim as proven, whether it is “plain and obvious” that the claim discloses no cause of 

action. 

30. The question of whether or not a duty of care may be demonstrated by a pleading raises an 

issue of law. As the Court of Appeal held, “the courts will not decline to strike out a pleading simply 

because the question of law has not been previously decided”.45 This is particularly true where, as here, 

novel duties of care are alleged. This Court and other appellate courts have, in numerous instances, 

struck out pleadings where it is held that the facts alleged do not give rise to a duty of care.46 

B.  The Duty of Care Assessment Framework 

31. The framework for the assessment of whether or not a duty of care in negligence arises, 

which originated in the House of Lords’ Anns decision,47 was refined in 2001 by this Court in 

Cooper v. Hobart. It was summarized in Hill as follows: 

The test for determining whether a person owes a duty of care involves two 
questions: (1) does the relationship between the plaintiff and the defendant disclose 
sufficient foreseeability and proximity to establish a prima facie duty of care; and 
(2) if so, are there any residual policy considerations which ought to negative or 
limit that duty of care.48 

                                            
42  Knight, supra, at paras. 20-22, A.R., Vol. I, pp. 88-89. 
43  British Columbia v. Imperial Tobacco Canada Ltd., supra, at paras. 27-30, A.R., Vol. I, pp. 13-14. 
44  [1990] 2 S.C.R. 959, at p. 980, A.B.A., Vol. II, Tab 26, p. 76. 
45  Knight, supra, at para. 22, A.R., Vol. I, p. 89. 
46  E.g., Cooper v. Hobart, 2001 SCC 79, A.B.A., Vol. I, Tab 10; Edwards v. Law Society of Upper 

Canada, 2001 SCC 80, Tab 14; Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, Vol. II, 
Tab 46. 

47  Anns v. Merton London Borough Council, [1978] A.C. 728 (UK H.L.(E.)), at pp. 751-752, per 
Lord Wilberforce, A.B.A., Vol. I, Tab 3, pp.  43-44. 

48  Hill v. Hamilton-Wentworth (Regional Municipality) Police Services Board, 2007 SCC 41, at para. 20, 
A.B.A., Vol. II, Tab 21, p.  16. 
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32. There are several reasons why the third party claims require close scrutiny under both 

stages of this framework. First, the claims in question are in respect of pure economic loss, an area 

of circumscribed recovery. Second, they relate to words, not deeds, and are examined under a 

particular framework designed to contain the undue extension of duties of care for negligent 

misrepresentation. Third, and most importantly, they relate to actions of a public authority. This 

gives rise to unique issues in respect of the interplay between private and public law duties. 

33. With respect to the issue of economic loss, in Martel Building Ltd. v. Canada, this Court 

noted that, “as a result of the common law’s historical treatment of economic loss, the threshold 

question of whether or not to recognize a duty of care receives added scrutiny;” and “[t]he 

circumstances in which such damages have been awarded to date are few.”49 The Court identified 

the reasons for this as follows: 

First, economic interests are viewed as less compelling of protection than bodily 
security or proprietary interests. Second, an unbridled recognition of economic loss 
raises the spectre of indeterminate liability. Third, economic losses often arise in a 
commercial context, where they are often an inherent business risk best guarded 
against by the party on whom they fall through such means as insurance. Finally, 
allowing the recovery of economic loss through tort has been seen to encourage a 
multiplicity of inappropriate lawsuits. ...50 

34. Negligent misrepresentation is alleged in this case. In first recognizing the potential for 

such a cause of action, Pearce L.J. cautioned in Hedley Byrne that “[n]egligence in word creates 

problems different from those of negligence in act. Words are more volatile than deeds. They 

travel fast and far afield. … How far they are relied on unchecked … must in many cases be a 

matter of doubt and difficulty.”51 Given such considerations, both a proximity assessment and 

“Stage II” enquiry are raised in cases where negligent misrepresentation is alleged.52 

35. Lastly, whether to impose private law duties on statutory public authorities gives rise to 

unique considerations. As noted by Professor Feldthusen, in such cases “[t]he duty analysis is 

inextricably linked to the mandatory obligations and discretionary powers found in the enabling 

                                            
49  2000 SCC 60, at paras. 35, 37, A.B.A., Vol. II, Tab 36, pp. 166-167. 
50  Ibid., para. 37. 
51  Hedley Byrne & Co. Ltd. v. Heller, [1964] A.C. 465 (UK H.L.(E.)), at p. 534, A.B.A., Vol. I, Tab 19, 

p. 281. 
52  Hercules Management Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165, at paras. 21-22, 30, 36, A.B.A., 

Vol. II, Tab 20, pp. 3-4, 7, 10. 
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legislation. … These cases involve more than the balancing of a defendant’s private interests 

against those of a plaintiff, as does a typical private negligence case.”53 

C.   Tobacco Manufacturers’ Liability under the Costs Recovery Act was not Foreseeable 

36. The third party claims by tobacco manufacturers against Canada fail to pass the first 

requirement for a duty of care to exist, foreseeability. The statutory claim brought by the plaintiff 

was unprecedented. It was not reasonably foreseeable by Canada that a provincial government 

might create a wholly new type of civil obligation to reimburse costs incurred by a provincial 

health care scheme in respect of defined tobacco related wrongs, with unlimited retroactive and 

prospective reach. As Hall J.A. stated for the minority: 

This is certainly new and innovative legislation. It purports to give the British 
Columbia government a claim against tobacco companies for conduct that was 
perceived until the enactment of this legislation to be legal and not susceptible to 
economic claims of the sort advanced by British Columbia in this action. The 
legislation effected a dramatic change in that it sought to make companies like the 
appellants liable for damages based on a new statutory cause of action. This 
legislation represents a wholly new departure by a provincial government suing to 
recover from manufacturers of tobacco products costs incurred by government for 
health care.54 

37. In his majority reasons, Tysoe J.A. held that it is only harm in a general sense that must be 

foreseen. He held that it is not necessary that the harm to a tobacco manufacturer as a result of the 

passage of the specific legislation here be foreseen, nor even that the prospect of its liability to the 

province be foreseen, so long as a general harm to smokers could be. This proposition goes well 

beyond the test as articulated in Hughes v. Lord Advocate55, and The Queen v. Coté56, which hold 

that the harm which must be foreseen must be that experienced by the individual or entity seeking 

recovery as a result of the actions of the party against whom it claims. In this case, what is asserted 

is a claim for pure economic loss in respect of a liability – non-subrogated health care costs – 

which was not, before such statutory cause of action was created, recoverable. Simply foreseeing a 

general harm to smokers would not satisfy the test for foreseeability in this case. 

                                            
53  Bruce Feldthusen, Economic Negligence – The Recovery of Pure Economic Loss, 5th ed. (Toronto: 

Thomson Carswell, 2008), at p. 277, A.B.A., Vol. III, Tab 53, p. 206. 
54  British Columbia v. Imperial Tobacco Canada Ltd., supra, at para. 38, A.R., Vol. I, p. 58. 
55  [1963] A.C. 837 (UK H.L.(Sc.)), at p. 853, A.B.A., Vol. II, Tab 24, p.  55. 
56  [1976] 1 S.C.R. 595, A.B.A., Vol. II, Tab 39. 
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38. While “[t]raditional negligence law analysis … designat[es] foreseeability of the plaintiff as 

a victim of any type of injury as a duty question, and foreseeability of the type of injury itself as 

one of remoteness,”57 the foreseeability inquiry at the duty stage is generally connected to the harm 

that was suffered as an alleged result of a specific act or omission. Thus, in Cooper, this Court 

asked whether “the harm that occurred [was] the reasonably foreseeable consequence of the 

defendant’s act?”58 

39. In Hughes v. Lord Advocate, Lord Morris stated that what must be foreseen is the “type or 

kind of occurrence which in fact happened”, not “the precise concatenation of circumstances which 

led up to the accident”.59 Similarly, this Court held in The Queen v. Coté that it is the class or 

character of injury which must, in a general way, be foreseen. Here, the claim in question is neither 

brought by smokers for the harm caused to them (which claim Tysoe, J.A. found could be 

foreseen), nor is it a subrogated claim on their behalf. It is a wholly different, direct statutory cause 

of action for the recovery of past and future health care costs, not damages for personal injury 

suffered by smokers. The claim by the Province is not of the same class or character as a claim by 

smokers against a manufacturer. 

40. While subrogated statutory claims were in existence prior to the Costs Recovery Act, such 

claims are qualitatively different from the “direct and distinct action” against a manufacturer by 

government.60 As the class or character of the claim presented could not have been reasonably 

foreseen, no duty of care arises between Canada and manufacturers in the circumstances. 

D.  No Proximity Between Canada and Tobacco Manufacturers 

41. Since Donoghue v. Stevenson, proximity has played a central role in the determination of 

whether a duty of care in negligence arises in a particular relationship between a plaintiff and a 

defendant. As noted by this Court in Hercules Management Ltd., proximity identifies relationships 

“of such a nature that the defendant may be said to be under an obligation to be mindful of the 

plaintiff’s legitimate interests in conducting his or her affairs.”61 In Cooper, the Court went further, 

in stating that, “[t]he proximity analysis … focuses on factors arising from the relationship 

                                            
57  Lewis N. Klar, Tort Law, 4th ed. (Toronto: Thomson Carswell, 2008), at p. 177, A.B.A., Vol. III, 

Tab 55, p. 224. 
58  Cooper, supra, at para. 30, A.B.A., Vol. I, Tab 10, p. 134. 
59  Hughes v. Lord Advocate, supra, at p. 853, A.B.A., Vol. II, Tab 24, p. 55.. 
60  Costs Recovery Act, supra, s. 2, A.B.A., Vol. V, Tab 76, pp. 65-66. 
61  Hercules Management Ltd., supra, at para. 24, A.B.A., Vol. II, Tab 20, pp. 4-5. 
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between the plaintiff and the defendant. These factors include questions of policy, in the broad 

sense of that word.”62 

42. In this case, the majority of the Court of Appeal by-passed this analysis by treating the 

alleged conduct as though it simply fell within “one of the recognized categories of proximity”: 

negligent misrepresentation.63 Given the novelty of the claim, a consideration of proximity should 

have occurred. Such consideration reveals that no duty of care arises in the circumstances. The 

majority also failed to assess the critical question of whether a “special relationship” arises. No 

such relationship arises between Canada and tobacco manufacturers on the pleadings. 

(a)  The Alleged Duty is Novel 

43. This Court noted in Childs in respect of the use of categories to establish proximity: 

The reference to categories simply captures the basic notion of precedent: where a 
case is like another case where a duty has been recognized, one may usually infer 
that sufficient proximity is present... On the other hand, if a case does not clearly 
fall within a relationship previously recognized as giving rise to a duty of care, it is 
necessary to carefully consider whether proximity is established.64 

44.  Thus, the question is whether, as the italicized words indicate, the relationship raised in the 

pleading is one which the courts have previously recognized as involving sufficient proximity to 

create a duty of care. The mere fact that negligent misrepresentation is alleged does not bring this 

case within a recognized relationship. As Hall J.A. held in dissent, the alleged duty between 

Canada and a regulated manufacturer is novel: 

I do not agree that the relationship between Canada and the appellants in this case is 
sufficiently analogous to cases in which a duty of care for such claims has been 
recognized. In my view, the private law tort claim advanced by the appellants that 
Canada should be found liable to the defendants based on its role in developing 
tobacco strains and providing directions to the companies concerning warnings to 
consumers, are novel claims.65 

45. The relationship alleged in this case does not fall within a recognized category. The third 

party notices allege representations by a public authority operating pursuant to a statutory scheme, 
                                            
62  Cooper, supra, at para. 30 (emphasis in original), A.B.A., Vol. I, Tab 10, p. 134. 
63  Knight, supra, at paras. 45, 66, A.R., Vol. I, pp. 98, 105. 
64  Childs v. Desormeaux, [2006] 1 S.C.R. 643, at para. 15 (emphasis added), A.B.A., Vol. I, Tab 9, p. 124. 
65  B.C. v. Imperial Tobacco, supra, at para. 41, A.R., Vol. I, pp. 59-60; see also Hall J.A. in Knight, 

supra, at para. 105, A.R., Vol. I, p. 120. 
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in the form of regulations, proposed regulation and other less intrusive measures designed to 

influence the nature of the products and information offered by the manufacturer to consumers. As 

the dissent recognized, there is no precedent to guide the Court’s evaluation in this context. 

(b)  No Proximity Arises Under the Statutory Scheme 

46. A consideration of the governing statutory scheme is central to the question of whether or 

not proximity occurs between a plaintiff and a statutory public authority. As Wilson J. put it in 

Kamloops, “...economic loss will only be recoverable if, as a matter of statutory interpretation, it is 

the type of loss the statute intended to guard against”.66 In Syl Apps Secure Treatment Centre v. 

B.D., the Court held per Abella J: 

When the relationship occurs in the context of the statutory scheme, the governing 
statute is a relevant context for assessing the sufficiency of the proximity between 
the parties (Cooper, at para. 43; Edwards, at para. 9). As this Court said in 
Edwards: “Factors giving rise to proximity must be grounded in the governing 
statute when there is one” (para. 9).67 

47. Appellate courts since Cooper and Edwards have adopted this approach, under which a 

private law duty will not arise unless grounded in the applicable statute. For example, in 

Eliopoulos, the Ontario Court of Appeal considered whether Ontario had a duty “to prevent 

conditions which may put the health of Ontarians at risk” in respect of the West Nile Virus. The 

Court held that the Ontario Health Protection and Promotion Act created only a duty to act “in the 

general public interest” which “does not give rise to a private law duty sufficient to ground an 

action in negligence.”68 In Klein, the Ontario Divisional Court held that “...any duties imposed by 

the legislation with respect to the regulation of medical devices by Health Canada are duties owed 

to the public at large and not to private individuals.”69 In Swift Current (City) v. Saskatchewan 

Power Corp., the Saskatchewan Court of Appeal held in striking out a claim against the Power 

Corporation and the Government of Saskatchewan, “[t]he duty owed by both entities is to the 

public as a whole and thus the duty is not a private duty.”70 

                                            
66  Kamloops v. Nielsen, [1984] 2 S.C.R. 2, at p. 35, A.B.A., Vol. II, Tab 30, p. 117. 
67  Syl Apps, supra, at para. 27, A.B.A., Vol. II, Tab 46, p. 258. 
68  Eliopoulos v. Ontario (Minister of Health & Long Term Care) (2006), 276 D.L.R. (4th) 411, at para. 17, 

A.B.A., Vol. I, Tab 15, pp. 190-191. 
69  Klein v. American Medical Systems Inc. (2006), 278 D.L.R. (4th) 722 (ON S.C.), at para. 31, A.B.A., 

Vol. II, Tab 32, p. 136. 
70  2007 SKCA 27, at para. 63, A.B.A., Vol. II, Tab 45, p. 254. 
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48. The relevant legislation governing Health Canada’s officials here, the Department of 

Health Act, and the tobacco-specific legislation, are directed toward protection of the health 

interests of the general public and provide no indication of a duty to tobacco manufacturers. The 

authority of the Minister of Health, for example, is focused on “the promotion and preservation of 

the health of the people of Canada”, “the promotion and preservation of the physical, mental and 

social well-being of the people of Canada”, “the protection of the people of Canada against risks to 

health and the spreading of diseases”, and “investigation and research into public health, including 

monitoring of diseases”.71 As noted above, this focus on the health of the general public has been 

present since the first legislation of 1919. 

49. The Tobacco Act72 and its predecessor legislation73 are similarly directed toward addressing 

broad public health concerns. For example, the purpose clause of the Tobacco Act provides: 

4.  The purpose of this Act is to provide 
a legislative response to a national 
public health problem of substantial and 
pressing concern and, in particular, 
 
 
(a)  to protect the health of Canadians in 
the light of conclusive evidence 
implicating tobacco use in the incidence 
of numerous debilitating and fatal 
diseases; 
 
(b)  to protect young persons and others 
from inducements to use tobacco products 
and the consequent dependence on them;  
 
(c)  to protect the health of young 
persons by restricting access to tobacco 
products; and  
 
(d) to enhance public awareness of the 
health hazards of using tobacco products.”  

4.  La présente loi a pour objet de 
s’attaquer, sur le plan législatif, à un 
problème qui, dans le domaine de la 
santé publique, est grave et d’envergure 
nationale et, plus particulièrement : 
 
a)  de protéger la santé des Canadiennes et 
des Canadiens compte tenu des preuves 
établissant, de façon indiscutable, un lien 
entre l’usage du tabac et de nombreuses 
maladies débilitantes ou mortelles; 
 
b)  de préserver notamment les jeunes des 
incitations à l’usage du tabac et du 
tabagisme qui peut en résulter; 
 
c)  de protéger la santé des jeunes par la 
limitation de l’accès au tabac; 
 
 
d)  de mieux sensibiliser la population 
aux dangers que l’usage du tabac 
présente pour la santé.74 

                                            
71  Department of Health Act, S.C. 1996, c. 8, s. 4(1), (2), A.B.A., Vol. V, Tab 70, pp. 3-4 (infra, 

pp. 53-54); see also Department of National Health and Welfare Act, 1970, c. N-9, A.B.A., Vol. V, 
Tab 72, and R.S.C. (1985), c. N-10, s. 4, A.B.A., Vol. V, Tab 73, p. 20 (infra, p. 56). 

72  S.C. 1997, c. 13, s. 4, A.B.A., Vol. V, Tab 75, p. 33 (infra, p. 69). 
73  Tobacco Products Control Act, S.C. 1988, c. 20, s. 3, A.B.A., Vol. V, Tab 85, p. 164 (infra, p. 89). 
74  S.C. 1997, c.13, s. 4 (emphasis added), A.B.A., Vol. V, Tab 75, p. 33 (infra, p. 69). 
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50. The Tobacco Act places obligations,75 restrictions76 and prohibitions77 on tobacco 

manufacturers directed toward protecting the health of the general public, or broad constituencies 

within the public, such as young persons. The legislation specifically indicates that it is not 

intended to affect other legal obligations of tobacco manufacturers to warn consumers of the heath 

hazards and effects of tobacco products.78 No intention to protect or promote the economic or 

commercial interests of tobacco manufacturers, or be mindful of their interests, can be gleaned 

from this legislation. To the contrary, the clear intention is to protect the general public from the 

deleterious health effects of the tobacco products marketed and sold by such companies, through 

the creation of various regulatory powers and authorities, which by their very nature may be 

inconsistent with tobacco companies’ commercial interests. 

51. The Department of Agriculture and Agri-Food Act similarly does not contain any 

indication of duties directed at the protection of the economic interests of tobacco manufacturers. 

The legislation creates general authority of the Minister over matters relating to agriculture, 

agricultural products and research: 

4. The powers, duties and functions of the 
Minister extend to and include all matters 
over which Parliament has jurisdiction, not 
by law assigned to any other department, 
board or agency of the Government of 
Canada, relating to 
 
(a) agriculture; 
 
(b)  products derived from agriculture; and 
 
(c)  research related to agriculture and 
products derived from agriculture including 
the operation of experimental farm stations. 

4. Les pouvoirs et fonctions du ministre 
s’étendent d’une façon générale à tous les 
domaines de compétence du Parlement non 
attribués de droit à d’autres ministères ou 
organismes fédéraux et liés : 
 
 
a)  à l’agriculture; 
 
b)  aux produits dérivés de l’agriculture; 
 
c)  à la recherche dans ces domaines, 
notamment à l’exploitation de stations 
agronomiques.79 

52. The foregoing legislative schemes thus involve only responsibilities to the general public 

and do not support the creation of a private law duty in favour of tobacco manufacturers.  

                                            
75  E.g., supra, s. 6, A.B.A., Vol. V, Tab 75, p. 34 (infra, p. 70), requiring the provision of prescribed 

information by manufacturers. 
76  E.g., supra, s. 5, p. 34 (infra, p. 70), requiring manufacture according to prescribed standards. 
77  E.g., supra, ss. 18-29, pp. 38-42 (infra, pp. 74-78), prohibiting certain types of marketing and promotion 

by manufacturers and others. 
78  Supra, s. 16, p. 38 (infra, p. 74); see also Tobacco Products Control Act, supra, s. 9(3), A.B.A., Vol. V, 

Tab 85, p. 169 (infra, p. 94). 
79  Department of Agriculture and Agri-Food Act, R.S.C. (1985), c. A-9, A.B.A., Vol. IV, Tab 68 (infra, 

pp. 45-50). See predecessor legislation cited at para. 27, supra. 
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(c)  Conflict With Statutory Duties  

53. The potential for conflicting private and public law duties is a policy concern that this 

Court has considered at the proximity stage of the duty of care analysis in several cases.80 The 

nature of this concern was recently summarized in Fullowka: 

The fact that an alleged duty of care is found to conflict with an overarching 
statutory or public duty may provide a policy reason for refusing to find proximity. 
Both Cooper and Edwards are examples. In Cooper, a duty to individual investors 
on the part of the Registrar of Mortgage Brokers potentially conflicted with the 
Registrar's overarching public duty; in Edwards, the proposed private law duty to 
the victim of a dishonest lawyer potentially conflicted with the Law Society's 
obligation to exercise its discretion to meet a myriad of objectives.81 

54. While the impact of a private law duty of care on the operation of the applicable statutory 

scheme is most commonly raised at the proximity stage, it can also form part of “Stage II” 

considerations. In Cooper, for example, the Court considered as part of its “Stage II” assessment 

the impact of imposing a duty toward investors on the Registrar’s obligation to balance public and 

private interests in deciding whether to suspend a mortgage broker. It was held that “[s]uch a duty 

would undermine these obligations, imposed by the Legislature on the Registrar.”82  

55. Here, the creation of a duty of care between Canada and tobacco manufacturers would 

undermine Canada’s ability to create and implement policies to protect public health. As held by 

the motions judge in Knight, and concurred in by Hall J.A. in dissent in the Court of Appeal in that 

case, “...imposing a duty of care on Canada towards tobacco manufacturers would be highly 

inconsistent with the duty to protect the interests of the public at large ... it would conflict with 

measures designed to discourage and curtail smoking as deleterious to health.”83 As noted above, 

tobacco manufacturers’ commercial interests will often conflict with regulatory measures taken to 

protect public health, such as those authorized by the Tobacco Acts, which may prohibit or restrict 

                                            
80  Syl Apps, supra, at paras. 49, 56, 59, A.B.A., Vol. II, Tab 46, pp. 263, 265, 266; Hill, supra, at para. 43, 

A.B.A., Vol. II, Tab 21, pp. 21-22; Cooper, supra, at para. 44, A.B.A., Vol. I, Tab 10, p. 138. 
81  Fullowka, 2010 SCC 5, at para. 39, A.B.A., Vol. I, Tab 18, p. 207. 
82  Cooper, supra, at para. 52, A.B.A., Vol. I, Tab 10, p. 139. The Court noted at para. 27, p. 133, in 

respect of the consideration of policy factors, “it may not matter, so far as a particular case is concerned, 
at which ‘stage’ it occurs. The underlying question is whether a duty of care should be imposed, taking 
into account all relevant factors disclosed by the circumstances.” 

83  Knight v. Imperial Tobacco, supra, at para. 108, A.R., Vol. I, pp. 121-122. 
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tobacco marketing or advertising, or impose obligations on manufacturers to provide information 

to the regulator or to consumers. 

56. Furthermore, under such legislation as the Department of Health Act, officials are given 

broad statutory discretion. Such discretion is necessary to permit a balancing of numerous interests, 

including those of smokers and non-smokers, young persons, anti-tobacco organizations, tobacco 

industry employees, agricultural interests and the tobacco manufacturers themselves, in the 

determination of the appropriate measures to protect public health.84 A private law duty of care 

toward tobacco manufacturers would, in the language of this Court in Cooper, “...undermine 

... obligations imposed by the Legislature...” with respect to the ability of the regulator to fairly 

balance the disparate interests in play.85 As Hall J.A. put it in dissent: 

...it would be fundamentally inconsistent with the relationship between the parties, 
namely Canada as regulator and the appellant companies in the industry, to find that 
a duty of care should be found to exist between Canada and the appellants.86 

57. The majority in the Court of Appeal agreed that the presence of conflicting duties was a 

basis for not finding a duty of care, but focused on allegations relating to the development of 

tobacco strains as creating proximity: 

The chambers judge believed that imposing a duty of care on Canada in favour of 
ITCAN would be highly inconsistent with its duty to protect the interests of the 
public. I do not disagree with her view as it relates to the regulation of the tobacco 
industry by Canada but, as I expressed above, the allegations against Canada appear 
to go beyond its role as a regulator. It does not necessarily seem inconsistent to its 
duty to protect the interests of the public to require Canada to take reasonable care 
in providing accurate information about the strains of tobacco developed by it.87 

58. The foregoing reasoning reflects two errors by the majority. First, it focuses on allegations 

of the development of tobacco strains as though they were the only allegations in the pleadings. To 

the contrary, they make up only a portion of the third party notice allegations relating to Canada’s 

responses to tobacco-related health risk.88 Second, the alleged development of tobacco strains was 

                                            
84  See e.g., the types of considerations canvassed by Laforest J. (dissenting in the result, but not on this 

point) in RJR-MacDonald, supra, in particular at paras. 69-70, A.B.A., Vol. II, Tab 41, pp. 217-219. 
85  Cooper, supra, at para. 52, A.B.A., Vol. I, Tab 10, p. 139. 
86  B.C. v. Imperial Tobacco Canada Limited, supra, at para. 48, A.R., Vol. I, p. 62. 
87  Knight, supra, at para. 88, A.R., Vol. I, p. 113 (emphasis added). 
88  E.g, Imperial’s Third Party Notice, paras. 9, 38(d), 42, 88, 91, 110-131, 175(g), 178(i), A.R., Vol. II, 

pp. 67-68, 75, 76, 88, 89, 93-97, 109, 110. 
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part and parcel of the response to the public health risk posed by tobacco, and the policy decision 

to reduce tar and nicotine in cigarettes. Hall J.A. held in dissent in Knight with respect to these 

activities, “...in my view the government engaged in such activities as a regulator of the tobacco 

industry seeking to protect the health interests of the Canadian public.”89 In conducting research on 

tobacco strains and interacting with the tobacco industry on their use, officials were acting 

pursuant to their general statutory authority, which required a balancing of various interests. The 

imposition of a private law duty of care in respect of such conduct would hamper the legislatively 

mandated discretion to adopt a range of policy responses to similar public health problems. As Hall 

J.A. held in dissent: 

Canada had a large number of interests and concerns to address regarding the 
tobacco industry. It was concerned with the appellants, with the tobacco growers, 
and perhaps most importantly, with consumers of tobacco products. It had a 
responsibility as government to regulate the sale of tobacco products to ensure that 
increasing health concerns were properly addressed. The relationship between 
Canada and the appellant companies was one of regulator and regulated.90 

59. In Fullowka this Court, citing Hill, noted that in order to reject a duty of care on the basis of 

conflicting duties, “the conflict must be between the duty proposed and an overarching public duty 

and it must pose a real potential for negative policy consequences.”91 Both conditions are satisfied 

here. The proposed duty toward tobacco manufacturers would undermine legislative schemes 

directed toward protecting public health. The negative policy consequences are significant, given 

that measures to address tobacco-related disease are involved. The protection of the public health 

against emerging health risks would be compromised if statutory discretion had to be exercised in a 

fashion which requires government to be mindful of the economic interests of tobacco 

manufacturers, as a private law duty of care owed to such companies would demand. Public 

authorities must be able to further the public interest through research and regulatory measures 

which may affect or constrain the actions of industry, without fear of liability to such companies. 

60. The impact of conflicting private and public law duties in the relationship between a 

statutory public authority and the economic interests of a regulated party are illustrated by the 

recent decision of the Ontario Court of Appeal in River Valley Poultry. The Court held that the 

                                            
89  Knight, supra, at para. 100, A.R., Vol. I, p. 118. 
90  B.C. v. Imperial Tobacco, supra, at para. 49, A.R., Vol. I, p. 62. 
91  Fullowka, supra, at para. 73, A.B.A., Vol. I, Tab 18, p. 210. 
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Canadian Food Inspection Agency did not owe a duty of care to an egg producer given that 

“conflict may arise if CFIA inspectors have to worry about the economic interests of individual 

farmers as well as their obligation to the public to protect human and animal health.”92 

61. Conflict between private law duties of care and statutory powers has been recognized in 

Commonwealth jurisprudence as a fundamental concern and a basis for refusing to extend such 

duties.93 The House of Lords recently held in Jain v. Trent Strategic Health Authority per Scott L.J.: 

...where action is taken by a state authority under statutory powers designed for the 
benefit or protection of a particular class of persons, the tortious duty of care will 
not be held to be owed by the state authority to others whose interests may be 
adversely affected by an exercise of statutory power. The reason is that the 
imposition of such a duty would or might inhibit the exercise of the statutory 
powers and be potentially adverse to the interests of the class of persons the powers 
were designed to benefit or protect, thereby putting at risk the achievement of their 
statutory purposes.94 

62. Here, the relevant statutory schemes are directed toward protecting public health. A private 

law duty owed to tobacco manufacturers would inhibit the exercise of statutory powers and 

discretion, and put at risk the achievement of that purpose. 

(d)  No Proximity – A “Special Relationship” is Not Present 

63. This Court in Hercules Management Ltd. held that when negligent misrepresentation is 

alleged, the requirement of proximity can only be satisfied by a “special relationship”. Such a 

relationship arises where, “(a) the defendant ought reasonably to foresee that the plaintiff will rely 

on his or her representations; and (b) reliance by the plaintiff would, in the particular 

circumstances of the case, be reasonable”.95 The Court noted: 

In negligent misrepresentation actions … the plaintiff’s claim stems from his or her 
detrimental reliance on the defendant’s (negligent) statement, and it is abundantly 

                                            
92  River Valley Poultry Farm Ltd. v. Canada (Attorney General), 2009 ONCA 326, at para. 86, leave to 

appeal denied [2009] S.C.C.A. No. 259, A.B.A., Vol. II, Tab 40, p. 195. 
93  See: X v. Bedfordshire C.C., [1995] 2 A.C. 633 (UK H.L.(Sc.)), at p. 739, A.B.A., Vol. III, Tab 52, 

p. 169; Attorney General v. Prince and Gardner, [1998] 1 NZLR 262 (NZ C.A.), at pp. 276-277, Vol. I, 
Tab 5, pp. 89-91; Sullivan v. Moody; Thompson v. Connon, [2001] HCA 59 (AU H.C.), at paras. 55, 
62, Vol. II, Tab 44, pp. 245-247. 

94  Jain v. Trent Strategic Health Authority, [2009] 1 A.C. 853 (UK H.L.(E.)), at para. 28, A.B.A., Vol. II, 
Tab 27, pp. 89-90; see also para. 36, p. 92. 

95  Hercules Management Ltd., supra, at para. 24, A.B.A., Vol. II, Tab 20, pp. 4-5. 
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clear that reliance on the statement or representation of another will not, in all 
circumstances, be reasonable. The assumption that always inheres in physical 
damage cases concerning the reasonableness of the plaintiff’s expectations cannot, 
therefore, be said to inhere in reliance cases. In order to ensure that the same factors 
are taken into account in determining the existence of a duty of care in both 
instances, then, the reasonableness of the plaintiff’s reliance must be considered in 
negligent misrepresentation actions.96 

64.  Tysoe J.A. for the majority concluded that the requirements of negligent misrepresentation 

might be made out in the pleadings in respect of the alleged duties between Canada and 

manufacturers,97 but provided no analysis of the existence of a “special relationship”, such as 

whether or not reliance by Imperial on any representations made by Canada could be considered 

reasonable in the circumstances. Tysoe J.A. described the relationship between those parties as 

being that “between the designer of a product and the manufacturer who uses the product in goods 

sold to the public.”98 This characterization disregards the fact that Canada was not a commercial 

product supplier, and was taking steps pursuant to statutory authority relating to “the protection of 

the people of Canada against risks to health and the spreading of public diseases”99 such as 

regulation, proposed regulation and mitigation measures directed toward risks created by products 

distributed by tobacco manufacturers. 

65. In contrast, the dissent properly recognized Canada’s role. Hall J.A. held: 

The present case is more analogous to the type of situation disclosed in Granite 
Power Corp. v. Ontario ... In that case the plaintiff power company alleged it had 
suffered economic harm because of actions taken by government officials. Although 
a portion of the action alleging misfeasance in a public office was allowed to 
proceed, the Ontario Court of Appeal held there was insufficient proximity between 
the plaintiff and government to support a prima facie duty of care. Moldaver J.A. 
said this at para. 24: 

Manifestly, under the legislative scheme, the Minister did not owe a duty 
of care exclusively to Granite. On the contrary, he owed a duty of care to 
the public as a whole, of which Granite was but one constituent. ...100 

66. Hall J.A. concluded that “it could never have been the perception of the appellants that 

Canada was taking responsibility for their interests.”101 This is clearly correct. In view of the 

                                            
96  Ibid., at para 26, A.B.A., Vol. II, Tab 20, p. 5. 
97  Knight, supra, at para. 66, A.R., Vol. I, p. 105. 
98  Knight, supra, at para. 67, A.R., Vol. I, p. 106. 
99  Department of Health Act, supra, s. 4(2), A.B.A., Vol. V, Tab 70, p. 4 (infra, p. 54). 
100  B.C. v. Imperial Tobacco, supra, at para. 51, A.R., Vol. I, p. 63. 
101  Ibid. 
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repeated proposals of regulatory action, legal challenges by manufacturers and legislative action as 

alleged in the third party notices, manufacturers could not have reasonably been looking to Canada 

as an advisor in the Hedley Byrne sense of that term. To the contrary, from the perspective of the 

tobacco manufacturers, government was an adversary. 

67. In Hercules  Management Ltd., La Forest J. for the Court noted the following “five general 

indicia of reasonable reliance” as identified by Professor Feldthusen: 

(1)  The defendant had a direct or indirect financial interest in the transaction in 
respect of which the representation was made. 

(2)  The defendant was a professional or someone who possessed special skill, 
judgment, or knowledge. 

(3)  The advice or information was provided in the course of the defendant’s 
business. 

(4)  The information or advice was given deliberately, and not on a social 
occasion. 

(5)  The information or advice was given in response to a specific enquiry or 
request. 

While these indicia should not be understood to be a strict “test” of 
reasonableness, they do help to distinguish those situations where reliance 
on a statement is reasonable from those where it is not.102 

68. Canada is not alleged here to have had a commercial motivation in any “advice, requests or 

direction” given to tobacco manufacturers. Canada’s officials are not alleged to have been 

operating as professional advisors or to have made representations in the course of operating a 

business. The representations are not alleged to have been made in response to any specific enquiry 

or request. While the “advice, requests or direction” of Canada’s officials is alleged to have been 

deliberate, such actions were part of a series of policy responses intended to alter the behaviour of 

both consumers and manufacturers and to protect public health. Canada was not acting in an 

advisory capacity to tobacco manufacturers. 

69. Direct regulation was not used or required during much of the early part of the period; 

instead, as Tysoe J.A. characterized it, Canada employed “the persuasive approach to regulation in 

the tobacco industry prior to 1988 (for a discussion of this approach, see I. Ayres and 

                                            
102  Hercules Management Ltd., supra, at para. 43, A.B.A., Vol. II, Tab 20, p. 13. 
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J. Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford: Oxford 

University Press, 1992) at 21-27)”.103 A persuasion/regulation approach does not give rise to the 

kind of business or professional advisory relationship that may ground reasonable reliance. As Hall 

J.A. noted, manufacturers could not have believed Canada’s actions were directed at furthering 

their economic interests. This is illustrated by the fact that manufacturers are alleged to have 

resisted many of the proposed changes in their conduct, at least until regulatory action was 

proposed, or legislation and regulations were actually implemented.104 

70. For the foregoing reasons, it is plain and obvious that the essential requirement in negligent 

misrepresentation allegations of a “special relationship” is not made out in the pleadings. 

E.   “Stage II” Policy Considerations 

71. The Court held in Cooper that “Stage II” policy considerations “... are not concerned with 

the relationship between the parties, but with the effect of recognizing a duty of care on other legal 

obligations, the legal system and society more generally.”105 More recently, in Hill, it was noted 

that “A prima facie duty of care will be negated only when the conflict, considered together with 

other relevant policy considerations, gives rise to a real potential for negative policy consequences. 

This reflects the view that a duty of care in tort law should not be denied on speculative 

grounds.”106 

72. In this case, the following policy concerns arise from the recognition of a prima facie duty 

of care: 

(a) the potential creation of indeterminate liability to an indeterminate 
class; 

(b) permitting recovery in tort in relation to policy actions; 

(c) the creation of an unintended insurance scheme; and 

(d) transferring responsibility from the manufacturer, who is best 
positioned to address liability for economic loss. 

                                            
103  Knight, supra, at para. 14, A.R., Vol. I, p. 87. See also Neil Gunningham & Darren Sinclair, 

“Integrative Regulation: A Principle-Based Approach to Environmental Policy” (1999) 24 Law and 
Social Inquiry 853, at pp. 859, 863-864, A.B.A., Vol. III, Tab 56, pp. 233, 237-238. 

104  E.g, Amended Statement of Claim, paras. 57, 166, A.R., Vol. II, pp. 20-21, 52. 
105  Cooper, supra, at para. 37, A.B.A., Vol. I, Tab 10, p. 136. 
106  Hill, supra, at para. 43, A.B.A., Vol. II, Tab 21, pp. 21-22. 
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(a)   Indeterminate Liability  

73. Tysoe J.A for the majority of the Court of Appeal adopted his reasoning in Knight in which 

he held that policy concerns for indeterminate liability negated any prima facie duty between 

Canada and Imperial in respect of allegations relating to Canada’s development of tobacco strains, 

or “negligent design”. Such allegations were viewed as giving rise to the potential for relational 

economic loss, and not falling within any of the exceptions to the exclusionary rule.107 Tysoe J.A., 

however, held that this logic did not apply to the other allegations in the claim with respect to 

negligent misrepresentations.108 

74. The majority failed to refer to, or apply, key considerations which have been recognized by 

this Court and other appellate courts in respect of the question of indeterminate liability: the 

inability of a statutory authority to control the number of potential claimants and hence the scale 

and scope of liability, and the impact of the extension of a duty of care on a statutory authority’s 

other responsibilities. Both considerations provide a basis to negate any prima facie duty of care 

found to exist, as described below. 

  Indeterminate Liability from Lack of Control Over the Number of Claims 

75. As noted in Martel Building Ltd. v. Canada, “[t]he scope of indeterminate liability remains 

a significant concern underlying any analysis of whether to extend the sphere of recovery for 

economic loss.”109 The concern was expressed by Cardozo C.J. in Ultramares Corp. v. Touche110 

as the possibility that the defendant might be exposed to “liability in an indeterminate amount for 

an indeterminate time to an indeterminate class”.111 In Design Services, Rothstein J. for the Court 

made reference to the test from Ultramares as follows: 

I agree that in the case of pure economic loss, there is a greater risk of indeterminate 
liability than in cases of physical injury or property damage. Therefore, in cases of 
pure economic loss, to paraphrase Cardozo C.J., care must be taken to find that a 
duty is recognized only in cases where the class of plaintiffs, the time and the 
amounts are determinate.112 

                                            
107  Knight, supra, at para. 83, A.R., Vol. I, p. 111. 
108  Ibid., at para. 87, A.R., Vol. I, pp. 112-113.  
109  Ibid., at para. 57, A.R., Vol. I, pp. 65-66. 
110  174 N.E. 441 (NY C.A. 1931), at p. 1145, A.B.A., Vol. III, Tab 47, p. 7. 
111  See e.g.: Hercules Management Ltd., supra, at para. 31, A.B.A., Vol. II, Tab 20, p. 7; Design Services 

Ltd. v. Canada, 2008 SCC 22, at para. 60, A.B.A., Vol. I, Tab 11, p. 149. 
112  Ibid., at para 62, p. 149. 
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76. Indeterminate liability concerns can arise where a defendant lacks control over the number 

of parties who may make potential claims against it. Regulatory authorities may be in this position. 

In Cooper, this Court rejected the extension of a duty of care on the part of the Registrar of 

Mortgage Brokers in respect of economic losses realized by investors, finding, “[t]he Act itself 

imposes no limit and the Registrar has no means of controlling the number of investors or the 

amount of money invested in the mortgage brokerage system.”113 

77. This consideration also arose in Holtslag v. Alberta, where the Alberta Court of Appeal 

held that no duty of care arose between the Alberta Director of Building Standards and users of 

untreated pine shakes approved by the Director as compliant with the relevant Building Code. The 

Court held “the Director would have no means of controlling the number of homeowners who used 

the various approved products in their residences; thus, potential liability would be virtually 

indeterminate as would potential litigation costs. The taxpayers of Alberta would indeed be placed 

in the position of insurer for all persons suffering losses as a result of the lifespan of products 

under the Building Code.”114 

78. This policy concern applies squarely to Health Canada and Agriculture Canada in the case 

at bar. The departments had no control over the number of cigarettes offered for sale by the 

tobacco industry, or the number of smokers who might suffer tobacco related disease and hence 

require treatment under the provincial health care scheme. Hall J.A., in dissent in Knight, analysed 

this factor, and concluded: 

Canada had and has no control over the quantity of cigarettes sold by ITCAN and 
other vendors of tobacco products. Indeterminate liability is an obvious concern if 
Canada is to be required to indemnify participants in the industry such as ITCAN 
against claims in actions by consumers. Canada is a regulator of the tobacco 
industry, not an insurer.115 

79. Hall J.A. went on to refer to the Ontario Court of Appeal’s judgment in Hughes v. Sunbeam 

Corp. (Canada) Ltd., a class action brought by purchasers of smoke alarms against the 

manufacturer, as well as Underwriters Laboratories of Canada (“ULC”), an independent product 

                                            
113  Cooper, supra, at para. 54, A.B.A., Vol. I, Tab 10, p. 140. 
114  2006 ABCA 51, at para. 44, leave to appeal denied, [2006] S.C.C.A. No. 142, A.B.A., Vol. II, Tab 23, 

p. 37. 
115  Knight, supra, at para. 103, A.R., Vol. I, p. 119. 
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testing and certification company. ULC, as in this case, had no control over the number of products 

sold or the extent of claims. Laskin J.A. held in that case that concerns for indeterminate liability 

negated any prima facie duty of care toward the plaintiff owed by ULC.116 

80. Here, the claim is for the tobacco-related health care costs which have been incurred or may 

be incurred in the future by B.C., and which are not otherwise limited in any way. It is not, for 

example, limited to the recovery of health care costs of those who purchased any particular type of 

tobacco product. The within claim has no temporal limitation and includes all past and reasonably 

foreseeable future health care costs. It may encompass the health care costs of persons, including 

non-smokers subject to second-hand smoke, who acquired disease which was “caused or 

contributed to by exposure to a tobacco product”.117 Ontario and New Brunswick have also 

asserted identical claims against the industry. In the latter action, manufacturers have already third 

partied Canada. 

81. Faced with the potential for indeterminate liability, this Court has recognized the need for 

some test or boundary to contain it. For example, in Winnipeg Condominium, the requirements that 

a defective building “constitute a real and substantial danger to the inhabitants” and that recovery be 

limited to costs of repair were deemed sufficient to avert “any danger of indeterminacy in 

damages” for economic loss in an action by a subsequent purchaser against the builder, architect 

and sub-contractor.118 Such limitations on recovery are not present here. Their absence is a 

significant policy concern and basis for negating any prima facie duty found to exist between 

Canada and tobacco manufacturers. 

  Indeterminate Liability Concerns from Impacts on Other Legal Obligations 

82. In Cooper, the Court held that “Stage II” policy considerations include “the effect of 

recognizing a duty of care on other legal obligations”.119 Such considerations have formed the 

basis for the rejection of a duty of care in several appellate-level decisions. In Holtslag, the Alberta 

                                            
116  (2002), 219 D.L.R. (4th) 467 (Ont. C.A.), at paras. 48-50, leave to appeal denied, [2003] 1 S.C.R. xi, 

A.B.A., Vol. II, Tab 25, p. 68. 
117  Costs Recovery Act, supra, s. 1(1), definition of “tobacco related disease”, A.B.A., Vol. V, Tab 76, 

p. 63. 
118  Winnipeg Condominium Corporation v. Bird Construction Co. Ltd., [1995] 1 S.C.R. 85, at para. 49, 

A.B.A., Vol. III, Tab 50, p. 46. 
119  Cooper, supra, at para. 37, A.B.A., Vol. I, Tab 10, p. 136. 



  - 27 -  
Appellant’s Factum   Argument 
   
 
Court of Appeal noted that policy concerns for indeterminate liability included the impact of 

extending a duty of care to cover other responsibilities of the statutory authority.120 

83. The concern for extension of liability here also goes beyond the instant case. It is magnified 

in this case because what is claimed here is economic loss. The recognition of a duty of care would 

lead to the expansion of potential tort liability of Health Canada, Agriculture Canada, and other 

statutory authorities charged with addressing the public health or safety issues arising from the 

production of consumer and commercial products by regulated manufacturers.121 

84. The extension of liability to Canada for its involvement in various research reports and 

other activities could also lead to the extension of liability to non-profit or academic institutions, 

such as Universities alleged to be involved in the same research activities as the federal Crown.122 

85. The indeterminate nature of such liability is not an issue which reasonably requires the 

provision of evidence at trial for its determination. Its nature is apparent on the face of the 

pleadings and should properly be resolved at a preliminary stage. 

  (b)   Policy Decisions 

86. The third party notices attack as negligent conduct, “advice and direction” by Canada that 

took the form of regulations made under the Tobacco Products Control Act and Tobacco Act.123 

The majority erroneously held that evidence was required to determine whether such allegations 

are policy-related and should be struck out. 

                                            
120  Holtslag v. Alberta, supra, at para. 43, A.B.A., Vol. II, Tab 23, p. 37. 
121  The following are examples of cases in which a duty of care between a public authority and a regulated 

party has been rejected by the courts: Pesticide regulation by Agriculture Canada under the Pest Control 
Products Act, R.S.C. (1985), c. P-10; Kuczerpa v. Canada (1991), 48 F.T.R. 274, aff’d (1993), 
63 D.T.R. 74 (F.C.A.), A.B.A., Vol. II, Tab 35; Regulation by Canadian Food Inspection Agency under 
the Health of Animals Act, S.C. 1990, c. 21, re: salmonella in hatching eggs; River Valley Poultry Farm Ltd. 
v. Canada (Attorney General), supra, A.B.A., Vol. II, Tab 40; Issuance of a notice of compliance 
(“NOC”) by Health Canada under the Food and Drug Regulations, C.R.C., c. 870; permitting sale: 
Wuttunee v. Merck Frosst Canada, 2007 SKQB 29, at para. 88, A.B.A., Vol. III, Tab 51, p. 62. 

122  E.g. Univ of Waterloo: Third Party Notice of Imperial Tobacco, paras. 111, 120, A.R., Vol. II, 
pp. 93, 95; and Third Party Notice of JTI-Macdonald Corp., paras. 92, 125, 133-134, A.R., Vol. III, 
pp. 28, 36, 38, para. 31(b) (B.A.T. Industries), A.R., Vol. III, p. 164; Univ of Guelph: Third Party 
Notice of Imperial Tobacco, para. 121, A.R., Vol. II, p. 95; and Third Party Notice of JTI-Macdonald 
Corp., para. 135, A.R., Vol. III, p. 38. 

123  See, e.g., Third Party Notice of Imperial Tobacco Canada Limited, subparas. 178 (e), (f), A.R., Vol. II, 
p. 110; Tobacco Products Control Regulations, SOR/89-21, December 27, 1988, s. 11(1), A.B.A., 
Vol. V, Tab 86, p. 179; Tobacco Products Information Regulations, SOR/2000-272, ss. 8, 9, A.B.A., 
Vol. V, Tab 87, pp. 200-201. 
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87. In considering whether the claims challenge policy decisions and thus cannot lead to tort 

liability, Tysoe J.A. for the majority relied on the Ontario Court of Appeal’s decision in Sauer v. 

Canada (Attorney General)124 for the proposition that “evidence is required to determine which of 

the actions and statements of Canada in this case were policy decisions and which were operational 

decisions”, and that the Court should be circumspect in determining such an issue “without the 

benefit of a full evidentiary foundation.”125 However, further evidence is not necessary to determine 

that a claim which attacks legislative decisions as reflected in regulations is not actionable. 

88. In Sauer, a class proceeding for economic loss, the plaintiff alleged that Canada had been 

negligent in its design and promulgation of a 1990 regulation governing the production of cattle 

feed, and in failing to impose a regulation banning certain ingredients from cattle feed before 1997. 

Although the claim squarely attacked legislative decisions (as to the choice of provisions to be 

enshrined in regulations), the Court of Appeal refused to strike it out in that respect. To the extent 

the case can be read (as Tysoe J.A. did) to support the proposition that further evidence of the 

policy-related nature of a legislative decision is always needed, it is respectfully submitted that 

Sauer was wrongly decided. The plaintiff in Sauer directly attacked decisions reflected in 

regulatory action which cannot be subject to tort liability based upon the authority of this Court in 

Welbridge Holdings.126 

89. In Kimpton v. B.C., the B.C. Court of Appeal correctly applied Welbridge Holdings in 

striking out a claim directed, inter alia, at the B.C. Building Code (“BCBC”), finding: 

In my view the chambers judge correctly found the creation and establishment of 
the BCBC to be an act of lawmaking. See Welbridge Holdings Ltd. v. Metropolitan 
Corporation of Greater Winnipeg, [1971] S.C.R. 957. Immunity from the 
application of tort law flows from that fact. As the chambers judge noted at 
paragraph 63 of his reasons for judgment, “[t]o the extent a government negligently 
governs, the voting public may impose a political consequence at an election.”127 

90. The rationale for this sphere of immunity is the reluctance of the courts, based on both 

democratic values and concerns for judicial competence, to intervene and weigh the kinds of 

                                            
124  2007 ONCA 454, leave to appeal denied, [2007] S.C.C.A. No. 454, A.B.A., Vol. II, Tab 42. 
125  Knight, supra, Tysoe J.A., para. 52, A.R., Vol. I, pp. 100-101. 
126  See, in particular, Sauer, supra, at para. 63, A.B.A., Vol. II, Tab 42, p. 231; Welbridge Holdings Ltd. 

v. Greater Winnipeg, [1971] S.C.R. 957, A.B.A., Vol. III, Tab 48. 
127  Kimpton v. Canada (Attorney General), 2004 BCCA 72, at para. 6, A.B.A., Vol. II, Tab 31, p. 129. 
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considerations involved in the legislative and regulatory process. Cory J. in Just cited the following 

passage of Becker J. in Blessing v. U.S. which explains this rationale: 

Statutes, regulations, and discretionary functions … are, as a rule, manifestations of 
policy judgments made by the political branches. In our tripartite governmental 
structure, the courts generally have no substantive part to play in such decisions. … 
Tort law simply furnishes an inadequate crucible for testing the merits of social, 
political or economic decisions.128 

91. The majority’s erroneous reliance on Sauer affected its assessment of such specific regulatory 

actions, as well as Canada’s other conduct. The dissent in Knight correctly recognized that Canada’s 

conduct reflected “a policy decision taken at the Ministerial level with a view to diminish the health 

risks of consumers of tobacco products.”129 Hall J.A. observed that while Canada “arguably could 

have undertaken other or more efficacious interventions ...these largely political and social decisions 

based on broad health concerns”130 do not give rise to liability in tort. 

92. The Chambers Judge and minority in the Court of Appeal in Knight correctly found that 

Canada’s alleged conduct which did not directly take the form of regulations “reflects the policy of 

Canada to lower tar and nicotine in cigarettes and to require tar and nicotine information for itself 

and for publication”. Hall J.A. held: 

Any initiatives it took to develop less hazardous strains of tobacco, or to publish the tar 
and nicotine yields of different cigarette brands were directed to this end. While the 
development of new strains of tobacco involved Agriculture Canada, in my view the 
government engaged in such activities as a regulator of the tobacco industry seeking to 
protect the health interests of the Canadian public. Policy considerations underlaid all of 
these various activities undertaken by departments of the federal government.131 

93. The third party notices refer to various “programmes”, the development of which unfolded 

over a period of years. While the pleadings characterize these as operational activities, these 

programmes were articulations of Canada’s broader tobacco policies. They were directed at 

educating the public on the risks of smoking, discouraging both adults and youths from smoking, 

                                            
128  Just v. British Columbia, [1989] 2 S.C.R. 1228, at p. 1240, A.B.A., Vol. II, Tab 29, p. 108. See also 

Entreprises Sibeca Inc. v.  Frelighsburg (Municipality), 2004 SCC 61, at paras. 23-24, A.B.A., Vol. I, 
Tab 16, p. 199. 

129  Reasons of Hall J.A. in Knight, supra, at para. 99, A.R., Vol. I, p. 117. 
130  Ibid., at para 99, A.R., Vol. I, p. 117. 
131  Ibid., at para. 100, A.R., Vol. I, p. 118. 
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and encouraging the public, for health reasons, to smoke “low delivery” or “mild” and “light” 

cigarettes if they could not abstain from smoking altogether. 

94. The policies alleged in the third party notices have taken different forms – regulations, 

proposed legislation and regulations, and “broad public announcements” on smoking practices and 

the qualities of tobacco strains developed by Canada. The courts have held that the “passage or 

non-passage of” legislation is equally insulated from liability as falling under the rubric of 

policy.132 The form may have differed, but the underlying policy thrust remained the same. At 

bottom, the third party notices allege the timing and content of Health Canada’s policy in respect 

of tobacco could have been different or better. Such allegations are not actionable in tort. 

95. Policy decisions captured in proposed regulations or legislation are as much in the nature of 

policy as the legislation or regulations as finally enacted. Neither should give rise to tort liability. 

Regulatory action is more likely to be efficient and effective if government may employ a panoply 

of measures involving different levels of intervention: 

… the achievement of regulatory objectives is more likely when agencies display 
both a hierarchy of sanctions and a hierarchy of regulatory strategies of varying 
degrees of interventionism. … Regulators will do best by indicating a willingness to 
escalate intervention up … or to deregulate down … in response to the industry’s 
performance in securing regulatory objectives.133 

96. The officials specifically identified in the third party notices are Ministers, Deputy Ministers 

and high-level Crown servants whose tobacco-related responsibilities at the material times lay in the 

development and articulation of policies and not in the operational sphere.134 They were involved in 

“policy, planning or governing” and not “administering, operations or servicing”. 

97. Canada’s alleged actions were undertaken as part of a broader policy and regulatory 

approach, supported by legislative authority and backed, where necessary, by specific legislative 

and regulatory action. Such actions were aimed at mitigating the health impact on the public of a 

product created, promoted and profited from by the tobacco industry. Canada’s policy and 

                                            
132  Kimpton v. Canada (Attorney General), 2002 BCSC 1645, at paras. 56-57, A.B.A., Vol. II, Tab 31, 

pp. 122-123, citing Birch Builders Ltd. v. Esquimalt (1992), 90 D.L.R. (4th) 665 (BC C.A.), at p. 671. 
133  Ian Ayres & John Braithwaite, Responsive Regulation – Transcending the Deregulation Debate 

(New York: Oxford University Press, 1992), at pp. 5-6, A.B.A., Vol. III, Tab 54, pp. 211-212. 
134  See, e.g., Imperial’s Third Party Notice, paras. 27, 30, 55, 81, 89, 91-94, 97, 100, 102-104, 118, 119, 

A.R., Vol. II, pp. 72, 73, 79-80, 86, 89, 90, 91-92, 94-95. 
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regulatory role clearly distinguishes this case from those involving commercial vendors of 

components of manufactured goods relied upon by the tobacco industry. 

(c)  A Duty of Care to Manufacturers Would Create an Unintended Insurance Scheme  

98. Canada’s response to the health problems posed by tobacco products included the 

mandating of departments to pursue research, information dissemination and the development of 

regulatory responses to the health risk created. There is no indication of legislative intent to assume 

responsibility for liability for economic losses connected in some fashion to the use of such 

products. This Court in Cooper cited this concern as a rationale for not imposing a duty of care on 

the Registrar of Mortgage Brokers: 

…. we must consider the impact of a duty of care on the taxpayers, who did not 
agree to assume the risk of private loss to persons in the situation of the investors. 
To impose a duty of care in these circumstances would be to effectively create an 
insurance scheme for investors at great cost to the taxpaying public. There is no 
indication that the Legislature intended that result.135 

99.  As Hall J.A. for the dissent recognized that this factor is operative here: 

Canada is a regulator of the tobacco industry, not an insurer. In Eliopoulos v. 
Ontario (Minister of Health & Long-Term Care) (2006), 82 O.R. (3d) 321, 276 
D.L.R. (4th) 411 (C.A.), leave to appeal to S.C.C. dismissed [2006] S.C.C.A. No. 
514, the Ontario Court of Appeal observed at para. 33 that “Public health authorities 
should be left to decide where to focus their attention and resources without the fear 
or threat of lawsuits.” This comment seems apposite to me in the context of the 
present litigation.136 

100. Hall J.A. also relied upon Hughes v. Sunbeam Corp. (Canada) Ltd., where it was held by 

the Ontario Court of Appeal that one of the policy reasons for not imposing a duty of care on ULC 

in its role as an independent product tester of smoke alarms was that “imposing a duty of care on 

ULC would effectively create an insurance scheme for dissatisfied purchasers, a scheme for which 

the purchasers have paid nothing”.137 The Ontario Divisional Court in Klein similarly held that a 

duty of care imposed on Health Canada in its regulation of medical devices would “create an 

insurance scheme ... funded by taxpayers, which ... was not the intention of Parliament.”138 

                                            
135  Cooper, supra, at para. 55, A.B.A., Vol. I, Tab 10, p. 140. 
136  Knight, supra, at para. 103, A.R., Vol. I, p. 119. 
137  Knight, supra, per Hall J.A., at para. 104, A.R., Vol. I, pp. 119-120, citing Hughes (ON C.A.), supra, at 

para. 48, A.B.A., Vol. II, Tab 25, p. 68. 
138  Klein, supra, at para. 37, A.B.A., Vol. II, Tab 32, p. 137. 
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101. Policy concerns for the creation of an unintended insurance regime are heightened here, 

given that the Costs Recovery Act reflects a policy choice by British Columbia to create a novel 

legal regime designed to shift the burden of health care costs from taxpayers to the industry 

responsible for those costs. That policy choice should not be frustrated by allowing the tobacco 

industry to pass those costs back to taxpayers through another level of government. 

(d)   The Manufacturer is Best Positioned to Address Liability for Economic Loss  

102. The public health risk associated with tobacco products is not one that was created by 

Canada or that arises from the use of a public facility provided by Canada. The proper defendant is 

the manufacturer, who controls production, profits from the commercial transactions which place 

cigarettes on the market, and bears responsibility for warning the consumer in respect of the 

associated health risks. As the Ontario Court of Appeal held in Hughes, cited by Hall J.A. in 

dissent “… manufacturers are better positioned to ensure the supply of safe products and provide a 

more efficient target for redress if their products prove to be unsafe.”139  

103. Given its control over the commercial interface with the consumer, the manufacturer is also 

best positioned to address economic losses through contractual means, such as through the law of 

warranty.140 In contrast, government lacks this opportunity for limiting liability. The comparative 

ability of these parties to allocate risk by contract presents a further policy rationale for the 

manufacturer bearing the burden of economic losses that may arise.141 

Stage II Policy Considerations – Conclusion  

104. For the foregoing reasons, if the Court finds that a prima facie duty of care arises between 

Canada and tobacco manufacturers, such duty ought nonetheless to be negated by policy 

considerations.

                                            
139  Knight, supra, at para. 104, A.R., Vol. I, pp. 119-120, citing Hughes (ON C.A.), supra, at para. 49, 

A.B.A., Vol. II, Tab 25, p. 68. 
140  C.f. East River S.S. Corp. v. Transamerica, 476 U.S. 858 (US S.C. 1986), at pp. 872-874, A.B.A., 

Vol. I, Tab 13, pp. 169-171. 
141  See, e.g., Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210, at 

para. 50, A.B.A., Vol. I, Tab 7, p. 107, and Design Services, supra, at paras. 54-56, A.B.A., Vol. I, 
Tab 11, p. 148. 
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PART IV – COSTS 

105. The appellant seeks its costs of this appeal and in the courts below.  

---------- 

PART V – ORDER SOUGHT 

106. The appellant seeks an order striking out the third party notices in their entirety. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Ottawa, 
this 27th day of October, 2010. 

   ____________ 
Paul Vickery  
Department of Justice Canada 

Of Counsel for the Appellant
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