| N THE SUPREME COURT OF BRI TI SH COLUMBI A

Ctation: HMIQv. Inperial Tobacco et al
2004 BCSC 953
Dat e: 20040709
Docket: S010421
Regi stry: Vancouver

Bet ween:
Her Maj esty The Queen in Right of British Colunbia

Plaintiff
And

| nperial Tobacco Canada Limted, Rothmans,
Benson & Hedges Inc., Rothmans Inc., JTI-Macdonal d Corp.
Canadi an Tobacco Manufacturers' Counci l
B.A T. Industries p.l.c.,

British Anerican Tobacco (I nvestnents) Limnted,
Carreras Rothmans Limted, Philip Mrris Incorporated,
Philip Mrris International, Inc.,

R J. Reynol ds Tobacco Conpany,

R J. Reynol ds Tobacco International, Inc.,

Rot hmans I nternational Research Division and Ryesekks p.Il.c.

Def endant s

Docket: S010423
Regi stry: Vancouver

Bet ween:
JTlI Macdonal d Cor p.

Plaintiff
And
Attorney CGeneral of British Col unbia

Def endant

2004 BCSC 953 (CanLll)



HMIQ v. Inperial Tobacco Canada et al. Page 2

Docket: S010424
Regi stry: Vancouver

Bet ween:
| mperial Tobacco Canada Limted
Plaintiff
And
Attorney Ceneral of British Col unbia
Def endant
- and -
Docket: S010425
Regi stry: Vancouver
Bet ween:
Rot hmans, Benson & Hedges I nc.
Plaintiff
And
Attorney Ceneral of British Col unbia
Def endant
Bef ore: The Honourable M. Justice Hol nmes
Oral Reasons for Judgnent
July 9, 2004
Counsel for the Plaintiff: D. A Wbster, QC
E. Myers, C
Counsel for JTI-Macdonald Corp., R J. D. Bl oor
Reynol ds Tobacco Co. and R J. Reynol ds
Tobacco International, Inc.
Counsel for Philip Mrris Incorporated and DR dark
Philip Morris International Inc.
Counsel for British Anerican Tobacco C. Dennis

(I nvestnents) Limted

Pl ace of Heari ng: Vancouver, B.C

2004 BCSC 953 (CanLll)



HMIQ v. Inperial Tobacco Canada et al. Page 3

[1] THE COURT: The defendant British Anerica Tobacco

I nvestnments Ltd. ("lInvestnents") applies for an order varying
t he schedul i ng order of the case managenent conference of June
the 4th, 2004 for the continuation of the hearing of notions
pursuant to then Rule 13(10) and 14(6) and remtted to this
court by the Court of Appeal in their decision of May 20,

2003.

[2] The defendant Philip Mourris joins in supporting that
application. The ex juris defendants have filed for Leave to
Appeal the decision in the aforenentioned appeal to the
Suprene Court of Canada. The applications for |eave were

filed June 22, 2004.

[3] At a case managenent conference June 4, 2004, an order
was made schedul i ng an exchange of briefs anong the parties
and designating the week of Cctober 12, 2004 for the hearing
of subm ssions in respect of the notions. The order provided
| eave to the defendant Investnents, indeed, to any ex juris
defendants, to apply to vary the order and this application
conplies with the express request of the court that if a
notion to vary was to be made, it should be done quickly so
that if not successful conpliance with the tinme schedule in

pl ace coul d be nmi ntai ned.
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[4] The variation sought by the applicant |Investnents
proposes: One, the present schedul e for exchange of outlines
by the parties of July 12, August 23, Septenber 6, 2004 be
mai nt ai ned. Secondly, the hearing of subm ssions in the week
of Cctober 12, 2004 will proceed if prior to Cctober 1, 2004
the Suprenme Court of Canada has di sm ssed the application for

Leave to Appeal.

[5] Thirdly, that new hearing dates, if required, would be:
(a) fixed forthwith follow ng decision refusing | eave to
appeal ; or (b) followng a grant of Leave to Appeal subject to
consi deration and direction by this court as to whether the
heari ng shoul d be deferred pending a deci sion of the Suprene
Court of Canada regarding the constitutional validity of the

Act .

[6] The appellant puts forth the proposed hearing schedul e as
a reasonabl e conprom se between the position of the plaintiff
that the matter should proceed to conpletion in the week of
Cct ober 12, 2004 in any event and the position of the
jurisdictional defendants that the then Rule 13(10)
application should abide the final determ nation of the
constitutional validity of the Act which will occur either

when the Suprenme Court of Canada deni es a pendi ng appeal for a
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Leave applications or after decision on appeal if they are

al | oned.

[7] The applicant submts that it is not a judicious use of
the resources of the court or the parties to proceed with a
heari ng prem sed upon a foundation that could afterwards be
changed materially because of the appellate decision. Counse
for Philip Murris argues that until the interpretation of the
Act has been finalized through appeal this court should
refrain fromhearing argunent and ruling on whether this court

has jurisdiction over the ex juris defendants.

[8 It is unlikely that there will be a decision in respect
of the | eave applications that would pernmit the currently
schedul ed week of October 12, 2004 hearing of subm ssions to
proceed. |If l|eave is obtained, many nonths will pass before
the hearing of the appeals and likely several nonths
thereafter before a decision could be given. Inevitably, the

delay will be significant.

[9] The plaintiff takes the position that the applicant is
seeking a stay of the order of the Court of Appeal that
remtted the ex juris defendants' notions to this court for
determination. | agree with counsel for the plaintiff that is
the practical effect of the application. Technically it is

less in the sense that it proposes a stepped process for
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consi deration of deferral of proceeding on the ex juris

notions occurring if |eave to appeal is granted.

[10] I do not doubt, based on the subm ssions that | have
heard in this matter, that a deferral would be sought by the
ex juris defendants if they are granted Leave to appeal. The
plaintiff argues that this court has no power to grant a stay
of proceedings in respect of a Court of Appeal decision

pendi ng an appeal to the Suprene Court of Canada. | agree.

[11] The plaintiff notes that the standard to be net for a

grant of a stay by the Court of Appeal involves a tripartite
test requiring sone nerit to the appeal, irreparable harmto
the applicant if any stay were refused, and finally that the

bal ance of conveni ence favour the applicant.

[12] The plaintiff suggests that that test could not be net by
the applicant here. It is not for ne to nake that
determination. The applicant is free to bring a stay
application in the Court of Appeal if advised. | accept,
however, that the high standard applicable to a stay
appl i cation brought in the appropriate appellate court does
have general significance to the deferral of scheduling for
conpl etion of the jurisdictional notions that I am bei ng asked
to consider which in practical effect equate to a stay. |

must be cogni zant of the fact of the hearing of notions
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regarding the ex juris defendants have been heard. Wat is
contenplated here is that the parties can supplenment their
subm ssions in light of the Court of Appeal decision as to the
validity of the Act, changes in the |aw that may have occurred

and make a restated summary of their positions.

[13] Constitutional challenges to the Act and the
constitutional challenges of the ex juris defendants were
heard at the sanme tine by direction of the court. The ex
juris defendants favoured that position. The plaintiff had
wi shed to proceed separately on the two issues with the
jurisdictional issue to be heard in advance of the issue of

the constitutional validity of the Act.

[14] At a case managenent conference of June 30, 2003, the
court was advised of an agreenent of the parties which was to
the effect that if the Court of Appeal were to find in favour
of the validity of the Act the applications of the ex juris
def endants would be remtted to the Suprene Court for

consi deration and decision on the basis that the Act was

constitutionally valid.

[ 15] A change to the judgnent was made to afford the ex juris
def endants status on the appeal as to the constitutiona
validity of the Act. The Court of Appeal was requested to

remt the applications of the ex juris defendants in
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accordance with the agreenent reached by the parties if the

Act was held to be constitutionally valid. It did so.

[16] M. Justice of Appeal Lanbert for the court directed:

"The applications of the ex juris defendants
pursuant to the then rules 13(10) and 14(6)
regarding the issue of jurisdiction are remtted to
the Suprenme Court of British Colunbia for

consi deration and decision on the basis that the
Tobacco Danages and Health Care Costs Recovery Act
is constitutionally valid I egislation.”

[17] | share the view of counsel for the plaintiff that the
spirit of that agreenent did not envision that there would be
a deferral or stay of this court proceeding to decision on the
ex juris defendants' applications until the matter of the
constitutional validity of the Act had been finally determ ned
by decision of the Suprene Court of Canada. |If that was
desired, it would surely have been made explicit in the

agr eenent .

[18] In nmy view, the decision of the Court of Appeal grants
the plaintiff the right to proceed with the determ nation by
this court of the jurisdictional issue without delay. That is

not conti ngent upon whether Leave to Appeal is granted or not.

[19] The court nust balance the plaintiff's right to proceed

wi th reasonabl e accommpdation to the parties in respect of
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preparation, hearing time and counsel availability. | am
satisfied that those acconmopdati ons have been nmet within the

present schedul e and the week of October 12th hearing date.

[20] What is now at issue is essentially a suppl enental
argunment, | do not see in the context of this proceeding or in
law, it is either an injudicious use of tine and resources of
the court or the parties to see this matter proceed. The

application for variance is dismssed.

“R R Holnes, J.”
The Honourable M. Justice R R Hol nes
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