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Reasons for Judgnent of the Honourable M. Justice Lanbert:

| nt roducti on and | ndex

The Tobacco Danages and Health Care Costs Recovery Act, S.B.C
2000 c. 30 authorizes a direct action by the Governnment of
British Col unbi a agai nst manufacturers of tobacco products
sold in British Colunbia. The action is for the recovery of
heal th care expenditures incurred in treating consuners of

t hose tobacco products. This appeal concerns the

constitutional validity of the Act.

As an aid to conprehensibility I will start with an index.
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The Legi slative and Judicial History

[1] The first enactnent was the Tobacco Damages Recovery Act
S.B.C. 1997 c. 41. It received royal assent on 28 July 1997.
That Act was anended by the Tobacco Danages Recovery Act
Anmendnent Act S.B.C. 1998 c. 45. On 12 Novenber 1998 the
Consol i dated Act was brought into force by Order-in-Council

(The 1998 Consol i dated Act)

[2] The Crown brought an action under the 1998 Consol i dated
Act. The Statement of Claimwas filed on 12 Novenber 1998.
Three tobacco manufacturers | aunched actions, also on 12
Novenber 1998, challenging the constitutionality of the 1998

Consol i dated Act on a number of grounds.

[3] The constitutional questions were tried by M. Justice
Hol mes. On 21 February 2000 M. Justice Hol nes gave judgnent
to the effect that the 1998 Consolidated Act was
unconstitutional on the ground that it was in pith and
substance in relation to extra-provincial civil rights. M.
Justice Holmes dealt with other constitutional issues but did
not consider that the Consolidated Act was unconstitutional on
any other ground. M. Justice Holnes's reasons are reported
at JTI-Macdonald Corp. v. British Colunbia (Attorney Ceneral)

(2000), 184 D.L.R (4th) 335 (B.C.S.C.)(The 2000 Judgment).
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[4] The 1998 Consolidated Act was then repeal ed and a new
Act, the Tobacco Danages and Health Care Costs Recovery Act,
S.B.C. 2000 c. 30, was passed (The 2000 Act or the Act). That

IS the Act under consideration in this appeal.

[5] The present actions were |aunched i medi ately after the

2000 Act was passed.

The Acti ons

[6] There are four actions. The first is an action by the
Attorney General of British Colunbia against fourteen

def endants. Three of the defendants, nanely Inperial Tobacco
Canada Limted; Rothmans, Benson & Hedges Inc.; and JTI-
Macdonal d Corp. are Canadi an manufacturers of cigarettes. One
of the defendants, Rothmans Inc., is a fornmer Canadi an

manuf acturer of cigarettes. One of the defendants, the
Canadi an Tobacco Manufacturers Council, is a trade

organi zation. There are ni ne non-Canadi an def endants, of whom
three manufactured cigarettes which were sold in British

Col unmbi a, nanely Philip Mrris Incorporated, R J. Reynolds
Tobacco Conpany and Ryesekks, p.l.c.. The remaining siXx

def endants, none of whom manufactured cigarettes sold in

British Colunbia, are said to be in sonme formof relationship

2004 BCCA 269 (CanLll)
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which attracts liability with one or nore defendants who

manuf actured cigarettes sold in British Col unbi a.

[7] The cause of action in the first action is pleaded in the
Statenent of C aimas an aggregate action under the Tobacco
Danages and Health Care Costs Recovery Act. Eleven of the
fourteen defendants were served out of British Col unbia,

wi t hout | eave, under Rule 13(1)(h), (j), and (0). In that
first action those defendants have applied to set aside the
service on a nunber of grounds, one of which is that the 2000

Act is unconstitutional.

[8] The three other actions are brought, respectively, by the
t hree Canadi an nmanuf acturers. Each of those three actions is

for a declaration that the 2000 Act is unconstitutional.

The Proceedi ngs

[9] M. Justice Hol nes, who was assigned overall supervision
of the four actions, agreed to hear argunment in all four

actions on the constitutionality of the 2000 Act.

[10] The argunents were franed by the tobacco conpani es so
that they rested on three grounds, each of which, if

successful, would be sufficient to support a decision that the
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Act was unconstitutional. The three grounds are: first, that
the Act in pith and substance is extra-territorial (Extra-
territoriality); second, that the Act derogates materially
fromthe i ndependence of the judiciary (Judicial

| ndependence); and, third, that the Act offends the rule of

| aw (Rul e of Law).

[11] M. Justice Hol mes decided that the Act was
unconstitutional on the Extra-territoriality ground. He would
have found the Act to be constitutional on the Judici al

| ndependence ground and on the Rule of Law ground. He dealt
fully with all three grounds in his conprehensive reasons
which are reported at British Colunbia v. Inperial Tobacco
Canada Ltd. (2003), 227 D.L.R (4th) 323 (B.C. S.C.)(the 2003
Judgnent). It is not necessary for the purposes of these
reasons to sumarize M. Justice Holmes's reasons at this
stage. To the extent that it m ght be helpful to do so |ater,
references to M. Justice Holnmes's reasons will be

i ncorporated in the separate consideration in these reasons of

each of the three alleged grounds of unconstitutionality.
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| V.

The Appeal

[12] The Attorney Ceneral of British Colunbia has brought this
appeal on the ground that M. Justice Hol nes reached the w ong

deci sion on the Extra-territoriality issue.

[13] The Canadi an manufacturer respondents, Inperial Tobacco
Canada Limted; Rothmans, Benson & Hedges Inc.; and JTI-
Macdonal d Corp., have responded by arguing that M. Justice
Hol mes reached the correct decision on Extra-territoriality,
but that he should as well have found the Act unconstitutiona
on the Judicial Independence ground and on the Rule of Law
ground. The Canadi an manuf acturer respondents filed a comon
factum and di vided the argunent so that counsel for Rothnmans,
Benson & Hedges Inc. argued the Extra-territoriality ground,
counsel for Inperial Tobacco Canada Linmted argued the
Judi ci al | ndependence ground, and counsel for JTI-Macdonal d
Corp. argued the Retroactivity aspect of the Rule of Law

gr ound.

[ 14] Counsel for British American Tobacco (Il nvestnents)
Limted, a service ex juris defendant, supported the argunent
of the Canadi an manufacturers on the Extra-territoriality

i ssue, but al so made an i ndependent argunent on that issue.
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[ 15] Counsel for Philip Morris Incorporated and Philip Mrris
International Inc., also service ex juris defendants, adopted
t he Canadi an manufacturers' argunents but argued al so that the
2000 Act was unconstitutional as violating the Rule of Law.
The sane argunents were nmade by these two respondents before
M. Justice Holmes and he dealt with them under the headi ng of
Retroactivity, since that issue was an inportant aspect of the
argument. But | will deal with retroactivity as a separate

issue as well as a part of the Rule of Law issue.

[ 16] Counsel for the Canadi an Tobacco Manufacturers Counci
adopted the argunents of the Canadi an nanufacturers and was

excused at the outset fromfurther attendance at the hearing.

[17] None of the other defendants appeared at this stage of

t he proceedi ngs.

The Legi sl ation

[ 18] The Tobacco Damages and Health Care Costs Recovery Act
has twel ve sections. The general schene of the Act is to
create a direct action by the Governnent of British Col unbia
for the value of the expenditures by the Governnent to provide
benefits under the Hospital Insurance Act, the Medicare

Protection Act, the Continuing Care Act, and through other
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government agencies, resulting fromtobacco rel ated di sease

caused or contributed to by a tobacco rel ated w ong.

[19] | will set out some of the provisions:

Definitions and interpretation

1 (1) Inthis Act:

"exposure” neans any contact with, or ingestion,
i nhal ation or assimlation of, a tobacco product,
i ncl udi ng any snoke or other by-product of the
use, consunption or conbustion of a tobacco
product ;

"tobacco rel ated wong" neans,

(a) atort conmtted in British Colunbia by a
manuf act urer whi ch causes or contributes to
t obacco rel ated di sease, or

(b) in an action under section 2 (1), a breach of
a common | aw, equitable or statutory duty or
obl i gation owed by a manufacturer to persons in
British Colunbia who have been exposed or m ght
becone exposed to a tobacco product;

Direct action by government

2 (1) The governnent has a direct and distinct
action against a manufacturer to recover the cost
of health care benefits caused or contributed to
by a tobacco rel ated wong.

(4) In an action under subsection (1), the
governnment may recover the cost of health care
benefits

(a) for particular individual insured persons,
or

2004 BCCA 269 (CanLll)
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(b) on an aggregate basis, for a popul ati on of
i nsured persons as a result of exposure to
a type of tobacco product.

(5) If the governnment seeks in an action under
subsection (1) to recover the cost of health care
benefits on an aggregate basis,

(a) it is not necessary

(1) to identify particular individua
i nsured persons,

(ii) to prove the cause of tobacco
rel ated di sease in any particul ar
i ndi vi dual insured person, or

(ii1) to prove the cost of health care
benefits for any particul ar
i ndi vi dual i nsured person,

Recovery of cost of health care benefits on
aggregat e basi s

3 (1) In an action under section 2 (1) for the
recovery of the cost of health care benefits on an
aggregate basis, subsection (2) applies if the
governnment proves, on a bal ance of probabilities,
that, in respect of a type of tobacco product,

(a) the defendant breached a conmon | aw, equitable
or statutory duty or obligation owed to persons in
British Colunbi a who have been exposed or m ght
beconme exposed to the type of tobacco product,

(b) exposure to the type of tobacco product can
cause or contribute to disease, and

(c) during all or part of the period of the breach
referred to in paragraph (a), the type of tobacco
product, manufactured or pronoted by the defendant,
was offered for sale in British Col unbi a.

(2) Subject to subsections (1) and (4), the court rmust
presune that

(a) the popul ation of insured persons who were
exposed to the type of tobacco product,
manuf actured or pronoted by the defendant, would

2004 BCCA 269 (CanLll)
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not have been exposed to the product but for the
breach referred to in subsection (1) (a), and

(b) the exposure described in paragraph (a) caused
or contributed to disease or the risk of disease in
a portion of the popul ati on described in paragraph

(a).

(3) If the presunptions under subsection (2) (a) and
(b) apply,

(a) the court nust determ ne on an aggregate basis
the cost of health care benefits provided after
the date of the breach referred to in subsection
(1) (a) resulting fromexposure to the type of

t obacco product, and

(b) each defendant to which the presunptions apply
is liable for the proportion of the aggregate cost
referred to in paragraph (a) equal to its market
share in the type of tobacco product.

(4) The anount of a defendant's liability assessed
under subsection (3) (b) may be reduced, or the
proportions of liability assessed under subsection (3)
(b) readjusted anpbngst the defendants, to the extent
that a defendant proves, on a bal ance of
probabilities, that the breach referred to in
subsection (1) (a) did not cause or contribute to the
exposure referred to in subsection (2) (a) or to the
di sease or risk of disease referred to in subsection

(2) (b).
[20] Section 4 provides for joint and several liability for
j oint breaches, for conspiracy or acting in concert, for cases

of principal and agent, and in cases of vicarious liability.

Section 5 provides that statistical information and
i nformati on from epi dem ol ogi cal and soci ol ogi cal and ot her

studies, including information fromsanpling, is adm ssible
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for the purpose of establishing causation and for quantifying

damages.

Section 6 deals with [imtation periods. No action is barred
that is brought within two years after the limtation section

canme into force. Sone actions already barred are revived.

Section 7 provides for risk contribution in actions other than

those on an aggregate basis.

Section 8 provides for a defendant bringing an action for
contri bution agai nst anot her person who may have contri buted

to the wong for which the defendant has been found |iable.

Section 9 deals with the regul ati ons.

Section 10 deals with retroactive effect. It reads:

Retroacti ve effect

10 When brought into force under section 12, a
provision of this Act has the retroactive effect
necessary to give the provision full effect for al
pur poses including allowing an action to be brought under
section 2 (1) arising froma tobacco rel ated w ong,
whenever the tobacco rel ated wong occurred.

Section 11 is spent.

Section 12 deals with comencenent.

2004 BCCA 269 (CanLll)
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VI .

The Pl eadi ngs

[21] The Attorney Ceneral's Statenment of C aimalleges that

t he defendants, I|nperial Tobacco Canada Limted; Rothmans,
Benson & Hedges Inc.; Rothmans Inc.; JTI-Macdonal d Corp.
Philip Morris Incorporated; R J. Reynolds Tobacco Conpany; and
Ryesekks p.l.c manufactured and pronoted cigarettes which
reached consuners and were snoked as intended and that in
doi ng so the defendants breached their duty to consuners in
ways whi ch nmay be gat hered under these headi ngs but which are

further particularized in the Statenent of C aim

a) by providing a defective product;

b) by failing to warn of the risks of snoking
their products;

C) by targeting children and adol escents;

d) by providing a product that was unjustifiably
hazar dous or which they should have known was
unj ustifiably hazardous;

e) t hrough deceit and m srepresentati on about
t heir product;

f) t hrough breach of the Trade Practices Act of
British Colunbia, by m srepresentation;

Q) t hrough breach of the Conpetition Act, R S. C
1985, c¢. CG34 and its predecessor the Conbines
I nvestigation Act, RS.C. 1952 (supp.), c. 314,
as anmended by the Crim nal Law Anendnent Act,
S.C. 1968-69, c. 38, by m srepresentation.
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| propose to describe the alleged wongs as: sale of a
defective product; failure to warn; and product

m srepresentation

[ 22] The renmi nder of the defendants are joined in the action
because it is pleaded that they engaged in sone form of
concerted action with one or nore of the defendants who

breached their duties to consuners in the ways all eged.

VIT.

Extra-territoriality: Constitutional Validity

[23] There are at l|least four different questions which may
arise in relation to issues of Extra-territoriality. The
first is whether legislation that is said to have an extra-
territorial purpose or effect has constitutional validity.

The second is whether legislation that is constitutional has

an incidental extra-territorial application which nmakes that

application of the legislation unconstitutional. The third is

whet her the courts of the Province have jurisdiction to dea

with an issue or an aspect of an issue which has extra-

territorial roots or connections. And the fourth is what

shoul d be the choice of law to be applied by the courts of a

Province in dealing with a case where an issue or an aspect of

an i ssue has extra-territorial roots or connections. These
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are separate questions, each of which nust be resolved by the
anal ysis appropriate for that question. That is not to deny
that the answer to one of the questions may have an inpact on

finding an answer to another of the questions.

[24] Only the first of those four questions is directly before
the Court in this appeal, nanely: "whether the Act is

constitutionally valid."

VIIT.

Extra-territoriality: Churchill Falls

[ 25] The | eading case on constitutional validity in relation
to extra-territoriality is Churchill Falls (Labrador) Corp.
Ltd. v. Newfoundland A.G, [1984] 1 S.C.R 297. 1In that case
an enactnment of the Newfoundl and Legi sl ature profoundly
affected contractual rights and property in Quebec. That
consequence was considered to be the prine purpose of the
statute and an unani nous Suprene Court of Canada deci ded that
the statute was unconstitutional. The search, as in al
matters of constitutional validity under the division of
powers, was to find the "matter" of the enactnent and to

deci de whether in its "pith and substance" that matter was in

relation to one or nore of the provincial heads of power in s.
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92: the nost rel evant one, 92(13), and the other possibly

rel evant ones, being limted by the words "in the Province".

[26] After examining two lines of authority, M. Justice
Mcintyre, for the Court, preferred the Iine culmnating in
Ladore v. Bennett (1938), 3 D.L.R 1, [1939] A C. 468 (JCPC).
M. Justice MIntyre quoted with approval from Professor Hogg
in The Constitutional Law of Canada, (Toronto: Carswell,

1977), who said, in part, at pp. 209-10:

The general rule of constitutional lawis that a | aw
is classified by its pith and substance and
incidental effects on subjects outside jurisdiction
are not relevant to constitutionality.

[27] M. Justice McIntyre then sunmarized his concl usion on

the relevant legal principle in this way, at p. 332:

Where the pith and substance of the provincial
enactment is in relation to matters which fal
within the field of provincial |egislative

conpet ence, incidental or consequential effects on
extra-provincial rights will not render the
enactment ultra vires. Were, however, the pith and
substance of a provincial enactnent is the
derogation fromor elimnation of extra-provincial
rights then, even if it is cloaked in the proper
constitutional form it will be ultra vires. A

col ourabl e attenpt to preserve the appearance of
constitutionality in order to conceal an
unconstitutional objective will not save the

| egi sl ati on.

2004 BCCA 269 (CanLll)
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[28] In this case, the Attorney Ceneral says that the "matter”
of the Act, in its "pith and substance", is "Property and

Cvil Rights in the Province" or one of the other heads of s.

92 |imted as a class of subjects by the words "in the

Provi nce". The Attorney Ceneral argues that any effect on
rights outside the Province is incidental and that any such

i ncidental effect does not change the true pith and substance
of the Act which is to address Property and Civil Rights in

t he Province.

[29] On the other hand, the tobacco manufacturers say that
they do business all over the world and that the col ourabl e
intent of the legislation is to destroy, inpair or nodify

their rights outside the boundaries of the Province.

[30] In Churchill Falls, M. Justice MlIntyre discussed the
ki nd of extrinsic evidence that m ght be available in
considering "pith and substance" and "colourability”. There
is very little extrinsic evidence in this case, sinply sone
extracts from Hansard, an affidavit of Dr. Marais, and, |
suppose, the Statenment of Claim There is no contested issue
about the adm ssibility of that evidence. Al parties refer
al nost exclusively to the Act itself in support of their

argurments and | propose to do the sane.
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I X.

Extra-territoriality: Tobacco Related Wong: "A Tort

Committed in British Colunbia": NMran v. Pyle

[31] The foundation of an action under the Act is a "tobacco

related wong". It is defined in these ternmns:

"tobacco rel ated wong" neans,

(a) atort conmtted in British Colunbia by a
manuf act urer which causes or contri butes to tobacco
rel ated di sease, or

(b) in an action under section 2 (1), a breach of a
common | aw, equitable or statutory duty or
obligation owed by a manufacturer to persons in
British Colunbi a who have been exposed or m ght
beconme exposed to a tobacco product;

[32] | propose to start with paragraph (a). For paragraph (a)

to apply, a tort nust be commtted in British Colunbia. There

is a good deal of jurisprudence on the place where a tort is
commtted. 1Is it where the duty arose, where the w ongful
activity was initiated, where the wongful activity was
conpl eted, where the breach occurred, where the damage
occurred, where the parties or one of themresided or were
domiciled, or is it established on sone other basis? The
answer to that question may vary, depending on the nature of

the tort or wong.
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[ 33] However, the place of the tort in cases of defective
products and of failures to warn of known defects has been
dealt with by the Suprene Court of Canada in Mdiran v. Pyle
Nati onal (Canada) Ltd., [1975] 1 SS.C R 393. The issue in
that case related to the validity of service out of the
jurisdiction where the action was started in Saskat chewan and
t he Saskatchewan rule of court was that service out of the
jurisdiction could be nade wi t hout | eave where the action was
on a tort "commtted within the jurisdiction". The action was
brought after M. Mran was el ectrocuted and died while
changi ng a defective light bulb. The defendant did its
manufacturing of light bulbs in Ontario and the United States
and sold its product to distributors and not directly to
consuners. It did not enploy salesnmen or agents in

Saskat chewan

[34] M. Justice D ckson started his judgnent, for the Court,

in this way, at p. 394:

This appeal fromthe Court of Appeal for
Saskat chewan presents in a jurisdictional context
the question of the place of comm ssion of a tort.

[ Enphasi s added]

[35] In the course of his reasons M. Justice Dickson referred
wi th approval to the decision of the Judicial Commttee of the

Privy Council in Distillers Co. (Bio-Chemcals) Ltd. v.
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Thonpson, [1971] 1 AIl E R 694 where a British supplier of

t hal i dom de was sued in New South Wales. The Judi ci al
Commttee decided that the plaintiff had a cause of action in
New South Wales. In discussing the case M. Justice Dickson

said this at p. 408:

In the result there was held to be negligence in New
South WAl es causing injury to the plaintiff in New
Sout h Wal es. The goods were not defective or

i ncorrectly manufactured, the negligence lay in
“"failure to give a warning that the goods woul d be
dangerous if taken by an expectant nother in the
first three nonths of pregnancy”". It will be noted
that the act, in this case the om ssion, on the part
of the defendant which gave the plaintiff a cause of
conplaint in law occurred in a jurisdiction in which
t he def endant was neither resident nor carrying on
busi ness.

[ Enphasi s added]

M. Justice Dickson expressed his conclusion in these words at

p. 409:

Applying this test to a case of carel ess
manufacture, the follow ng rule can be fornul at ed:
where a foreign defendant carelessly manufactures a
product in a foreign jurisdiction which enters into
the normal channel s of trade and he knows or ought
to know both that as a result of his carel essness a
consuner may well be injured and it is reasonably
foreseeabl e that the product would be used or
consuned where the plaintiff used or consuned it,
then the forumin which the plaintiff suffered
damage is entitled to exercise judicial jurisdiction
over that foreign defendant. This rule recognizes
the inmportant interest a state has in injuries
suffered by persons within its territory. It

recogni zes that the purpose of negligence as a tort
is to protect against carelessly inflicted injury
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and thus that the predom nating el ement is damage
suffered. By tendering his products in the narket
place directly or through normal distributive
channel s, a manufacturer ought to assune the burden
of defending those products wherever they cause harm
as long as the foruminto which the manufacturer is
taken is one that he reasonably ought to have had in
his contenpl ati on when he so tendered his goods.
This is particularly true of dangerously defective
goods placed in the interprovincial flow of

comer ce.

[ Enphasi s added]

In short, M. Justice D ckson answered the question that he
stated at the outset of his reasons by saying that the place
of comm ssion of the tort was Saskat chewan, where the
defective product was used and where the defective product

caused the harm

[36] M. Justice Dickson's reliance on and approval of the

Judicial Commttee's decision in Distillers v. Thonpson, where

the sale by a British entity of thalidom de manufactured in

Germany to a pregnant woman in New Sout h WAl es was descri bed

by M. Justice D ckson as "negligence in New South Wl es”

consisting of "failure to give a warning that the goods woul d

be dangerous if taken by an expectant nother in the first

three nonths of pregnancy”, indicates that it was not sinply

the occurrence of the damage in Saskat chewan that nade the

tort in Moran v. Pyle a tort occurring in Saskatchewan, but

the fact that the tortious act whose initiation occurred by
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carel ess manufacture in Ontario or the United States was not

conplete as a tortious act until the breach of the specific

tort duty that could result inliability was conpleted by the

pur chase of the defective product and the use of the product

by a specific consuner in Saskatchewan who then was injured by

the product. 1In short it is ny opinion that both Distillers

v. Thonpson and Mdran v. Pyle, although decided in the context

of an issue about jurisdiction, stand for the proposition that

the place where the breach of duty occurs and the place where

the tort occurs in cases of defective products, cases of

failure to warn, and cases of nisrepresentation to the

consuner and ultimate user, is the place of purchase,

consunption and subsequent injury.

[37] Every head of claimin the Statement of aimin this
case, whether grouped as relating to the provision of a
dangerous product, grouped as a failure to warn of the dangers
of the product, or grouped as a m srepresentation about the
product, is a claimof a type which, if brought in a
straightforward action by an injured plaintiff, would be a
claimin r relation to a tort or wong commtted in British

Col unmbia within the neani ng of paragraph (a) of the definition

of "tobacco related wong".
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[38] There is nothing in the nore recent decisions of the
Suprene Court of Canada which casts doubt on the conti nuing
correctness and applicability of Moran v. Pyle in determning
the location of the relevant breach of duty with respect to
defective product torts. See particularly, Tol ofson v.
Jensen, [1994] 3 S.C. R 1022, and Uni fund Assurance Co. V.

I.C.B.C., [2003] 2 S.C.R 63.

X.

Extra-territoriality: Tobacco Related Wong: "A Breach of a

.Duty...Oned...to Persons in British Col unbi a"

[39] | now nove on to paragraph (b) of the definition of

"tobacco related wong". | will repeat it.

"tobacco rel ated wong" neans,

(b) in an action under section 2(1), a breach of a
common | aw, equitable or statutory duty or
obligation owed by a manufacturer to persons in
British Colunbia who have been exposed or m ght
becone exposed to a tobacco product;

[40] The duty, whether comon | aw, equitable or statutory,
nmust be one owed to persons in British Colunmbia. For the
pur poses of this case the relevant duties are a duty not to

sell a defective product, a duty to warn of the dangers of the
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product, and a duty not to m srepresent the nature of the
product. Those are the sane duties as are enconpassed within
the phrase "a tort commtted in British Colunbia" in paragraph

(a) of the definition of a "tobacco related wong."

[41] It may be that equitable or statutory duties m ght have

aspects that are sonewhat different fromthe conmon | aw duties
as a matter of legal analysis, but in relation to exposure to
a tobacco product the duties in their essential nature nust be

t he sane.

[42] The reason why a paragraph (b) is required in the
definition is nade clear in the opening words of the
paragraph: "in an action under section 2(1)". Section 2(1)

reads in this way:

2(1) The governnent has a direct and distinct
action agai nst a manufacturer to recover the cost of
health care benefits caused or contributed to by a

t obacco rel ated w ong.

[43] The action described in s-s. 2(1) is an entirely new form
of action. As s-s. 2(2) says, it is not a subrogated claim
and as s-s. 2(5) says, the governnment action may seek to
recover the cost of health care benefits on an aggregate

basis. The governnent action is not within the traditiona

description of a tort action. Accordingly, the tobacco
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rel ated wong described in s-s. 2(1) does not conme within

par agraph (a) of the definition of "tobacco related wong" as
atort conmtted in British Colunbia. So a second paragraph
was needed in the definition of "tobacco related wong" to

enconpass the governnent action.

[44] But there is no reason to suppose that in enacting

par agraph (b) of the definition of "tobacco related wong" the
| egi sl ature was seeking to expand the concept in paragraph (a)
of a breach occurring in British Colunbia of a duty owed to
persons in British Colunbia, as explained in Mdran v. Pyle, to
enconpass i n paragraph (b) a breach anywhere in the world of a
duty owed to persons in British Colunbia. The relevant breach
of duty is still the sale of a defective product, a failure to
warn, or a msrepresentation about the nature of the product,
all inrelation to a sale of the product in British Col unbi a.

The analysis in Moran v. Pyle which | ocates the breaches of

these duties in British Colunbia where the purchaser and

consuner of the products are found and the act which

constitutes the breach is conpleted nust surely continue to

constitute a valid analysis where the duty and the breach are,

to all intents and purposes, the sane under paragraph (b) of

the definition as they are under paragraph (a).
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[ 45] The chief governnment action contenplated by the Act is
the aggregate action described in s-s. 2(5) and ins. 3. It
depends, under paragraph 3(1)(a), on a duty owed to persons in
British Colunmbi a who have been exposed or m ght becone exposed
to a type of tobacco product. Accordingly the breach of duty
whi ch founds the governnment action nust again be characterized
as the sale of a defective product, a failure to warn, or a

m srepresentation about the nature of the product. It follows
that the analysis of M. Justice Dickson, for the Suprene
Court of Canada, in Mran v. Pyle, would apply with equa

force to para. (b) of the definition of "tobacco rel ated

wong." The breach of duty for selling a defective product to

sonmeone in British Colunbia, for failure to warn a purchaser

in British Colunbia of the dangers of the product, or for

participating in a msrepresentati on about the product to

soneone in British Colunbia is a breach conpleted by an act in

British Colunbia and is therefore correctly categorized as a

breach in British Colunbia of a duty owed to persons in

British Col unbi a.

[46] An understanding of Moran v. Pyle nmakes it clear that an
act of nanufacture undertaken in Ontario or Quebec can
initiate a breach of duty owed to persons in British Col unbia

whi ch beconmes a conpl eted breach when the sale of the product
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which is defectively nmanufactured occurs in British Col unbi a,
wi thout a warning or with a m srepresentation. And an
under st andi ng of Moran v. Pyle supports the view that

manuf acture in Ontario or Quebec can give rise to "a tort
commtted in British Colunbia”™ within para. (a) of the
definition of "tobacco related wong." By the sane token an
under standi ng of Moran v. Pyle in the context of this

| egi slation makes it clear that "a breach of a duty owed to

persons in British Colunbia” is a breach in British Col unbi a,

within the nmeaning of para. (b) of the definition of "a
tobacco rel ated wong", even if the tobacco product is

manuf actured in Ontario or Quebec.

[47] In nmy opinion, having regard to Moran v. Pyle, it would
have been redundant for the | egislative expression in para.

(b) of the definition of a "tobacco related wong" to have
been "a breach in British Colunbia of a duty owed to persons
in British Colunbia.” The |egislature avoided that redundancy
by saying sinply "a breach of a duty owed to persons in
British Colunmbia."” There is no redundancy in para. (a) of the
definition, where the reference is sinply to "a tort commtted
in British Colunmbia.” | conclude that Moran v. Pyle

establishes that in both branches of the definition the
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reference is to a breach commtted in British Col unbia of a

duty owed to persons in British Col unbi a.

[48] In summary, where the breach of duty is defective

manufacture, a failure to warn, or a nm srepresentati on about

the product, and the product is sold in British Col unbi a,

Moran v. Pyle establishes that the breach occurs in British

Col unbia; and that is so whether the breach is described as a

tort commtted in British Colunbia, as in para. (a), or as a

comon | aw, equitable or statutory breach of a duty owed to

persons in British Colunbia, as in para. (b). |If the breach

on whi ch the governnment action rests occurs in British

Colunbia, as in ny opinion is required by this Act, then in ny

opinion the Act is not in pith and substance extra-

territorial, but is instead in pith and substance intra-

territorial.

[49] The point that if the breach occurs in British Col unbi a
then that makes the Act intraterritorial inits pith and
substance was conceded, in ny opinion properly so, by counse
for the Canadi an manufacturers. Paragraph 26 of their factum

reads:

If the Act were damage-based, in the sense that it
was necessary for the Governnent to prove that there
has in fact been di sease caused by m sconduct in
British Colunbia, there would be a territorial link
to British Colunbia sufficient to satisfy the choice
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of law test found in either Tolofson v. Jensen, or
Uni fund Assurance Co. v. Insurance Corp. of British
Colunbia. But that is not so here because exposure
and consequent di sease anywhere in the world are
captured by the presunptions in section 3 and
because the definition of the wong does not require
it.

[ Enphasi s added]

[50] As | have said, | consider that the definition of the
wrong does require it. (Reference should also be nade to the
red- bound transcript of oral argunents in this appeal: Day 2,

p. 51, lines 10 to 19.)

Xl .

Extra-territoriality: The New Governnent Action

[51] It follows frommy conclusion in the previous Part that
the new action described in s-s. 2(1), which is at the very
heart of the Act, is an action on a wong which is located in
British Colunbia. Sub-section 2(1) reads:

2 (1) The governnent has a direct and distinct

action against a manufacturer to recover the cost of

health care benefits caused or contributed to by a
t obacco rel ated w ong.

The "cost of health care benefits”, occurs entirely in British

Columbia. And in ny opinion, as | have said, the "tobacco
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rel ated wong" nust, consistently with Mdoran v. Pyle, be

regarded as |ocated in British Col unbi a.

XI.

Extra-territoriality: The Aggregate Action

[52] The next step is to consider the "aggregate action" dealt

withins-s. 2(4) and s-s. 3(1), which I wll set out again:

2 (4) In an action under subsection (1), the
government may recover the cost of health care
benefits

(a) for particular individual insured persons,
or

(b) on an aggregate basis, for a popul ati on of
I nsured persons as a result of exposure to
a type of tobacco product.

3 (1) In an action under section 2 (1) for the
recovery of the cost of health care benefits on an
aggregate basis, subsection (2) applies if the
governnment proves, on a bal ance of probabilities,
that, in respect of a type of tobacco product,

(a) the defendant breached a conmon | aw, equitable
or statutory duty or obligation owed to persons in
British Col unbi a who have been exposed or m ght
beconme exposed to the type of tobacco product,

(b) exposure to the type of tobacco product can
cause or contribute to disease, and

(c) during all or part of the period of the breach
referred to in paragraph (a), the type of tobacco
product, manufactured or pronoted by the defendant,
was offered for sale in British Col unbi a.

2004 BCCA 269 (CanLll)



British Colunmbia v. Inperial Tobacco Canada Ltd. Page 34

[ 53] Subsection 2(4)(b) establishes that when an action is

brought on an aggregate basis it relates to a popul ati on of

i nsured persons as a result of exposure. So the population in

question nmust, as insured persons, have been exposed.

[54] Then we cone to s-s. 3(1)(a). Again the Act returns, in
relation to an aggregate action, to a breach of a common | aw,
equitable, or statutory duty or obligation owed to persons in
British Colunmbia. Again | conclude, as | believe | nust in
pursuit of consistency of interpretation of the sanme phrase in
the sane short statute, that, by reference to Moran v. Pyle,

the rel evant breach nust mean a breach in British Col unbi a of

a duty owed to persons in British Col unbi a.

[ 55] Counsel for the Canadi an manufacturers on the Extra-
territoriality argunent and counsel for British American
Tobacco (Il nvestnents) Limted, argued that under s-s. 28(3) of
the Interpretation Act the singular includes the plural and
vice versa and that a breach of a duty owed to only one person
could trigger a conplete aggregate action. In ny opinion,

that interpretation is wong. | consider that the reference
to "persons” in s-s. 3(1)(a) is within the exception
enconpassed by the words "unless the contrary intention
appears ... in the enactnment” in s-s. 2(1) of the

Interpretation Act. That contrary intention appears in this
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Act in the description of an aggregate action being for "a
popul ati on of insured persons” in s-s. 2(4)(b).
[ 56] However, | think that in an aggregate action each nenber

of the popul ation of insured persons nust be a person in
British Colunbia to whoma duty was owed in British Col unbi a
and in relation to whoma duty was breached in British

Col unbi a.

[57] In a simlar vein, counsel for the Canadi an manufacturers
argued, as | understood the argunent, that the duty referred
to in paragraph 3(1)(a) is an abstract duty not a concrete
duty with the result, so the argunent goes, that once it is
established that, in its concrete form it is a duty owed to
persons in British Colunbia then, in its abstract form that
very sanme duty can be owed to persons anywhere in the world
and still remain within the wording of para. 3(1)(a). 1In
short, counsel say that under para. 3(1)(a) if a duty is owed
to persons in British Colunbia then it nust also be owed to
everyone anywhere who has been exposed anywhere to the sane
type of tobacco product. | reject that argunment. | think
that para. 3(1)(a) and other provisions of the Act refer to a
specific concrete duty which is only relevant when it is owed
to persons in British Colunbia and is breached in British

Col unbi a.
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[ 58] A question was asked by the bench during oral argunent
about the significance of paragraph 3(1)(c) of the Act. In ny
opi nion that paragraph does not indicate that the breach could
occur anywhere, including outside British Colunbia, so |ong as
the tobacco product in question was offered for sale in
British Colunmbia. Rather, in my opinion, the paragraph was

i ntended for greater certainty and in affirmation of the view
that the breach occurs at the point of sale to the consuner
and the point of consunption by the consuner and that the
effect of the paragraph is to make sure that the manufacturer
or producer will not be liable if the tobacco product on which
liability rests was not purchased in British Colunbia even if

it was consuned in British Col unbi a.

[59] The reference to "part of the period of the breach"” in
par agraph 3(1)(c) is not imediately clear to nme since in ny
opi ni on the breach consists of sale and consunption in British
Col unbi a after defective manufacture, a failure to warn, or a
m srepresentation about the product. But perhaps it was

t hought to be required to allow scope for liability where a
sale was nmade in British Colunbia but consunption of the very
product purchased in British Col unbia was del ayed until after
the type of tobacco product was no | onger being offered for

sale in British Col unbi a.
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Xl

Extra-territoriality: The Presunptions

[ 60] For convenience of reference, I will repeat s-s. 3(2) and

3(3):

3(2) Subject to subsections (1) and (4), the court
nmust presune that

(a) the popul ation of insured persons who were
exposed to the type of tobacco product,

manuf actured or pronoted by the defendant, would
not have been exposed to the product but for the
breach referred to in subsection (1) (a), and

(b) the exposure described in paragraph (a) caused
or contributed to disease or the risk of disease in
a portion of the popul ati on described in paragraph

(a).

(3) If the presunptions under subsection (2) (a) and
(b) apply,

(a) the court nust determ ne on an aggregate basis
the cost of health care benefits provided after
the date of the breach referred to in subsection
(1) (a) resulting fromexposure to the type of

t obacco product, and

(b) each defendant to which the presunptions apply
is liable for the proportion of the aggregate cost
referred to in paragraph (a) equal to its market
share in the type of tobacco product.

[61] | approach paragraph (a) of s-s. 3(2) on the basis of the
anal ysis | have described of the preceding provisions of the
Act. On that basis: all of "the popul ation of insured
persons” nust be taken to be in British Colunbia; all of the
"exposure" that is relevant to the presunptions nust have

occurred in British Colunbia, though irrelevant exposure coul d
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have occurred el sewhere; and, "the breach referred to in s-s.
1(a)" must be a breach occurring in British Colunbia of a duty
owed to persons in British Colunbia. In short, whatever view
is taken about the causation presunption as a natter of

nodi fication of the usual tort |aw of causation, the
presunption is not extra-territorial. Exposure outside
British Colunmbia is not, in ny opinion, made the subject
matter of the presunption. Once it is understood that the
presunption is one flowng fromthe breach in British Col unbi a
of a duty owed to persons in British Colunbia then the
presunption that the person would not have been exposed but
for the breach is a presunption without any extra-territoria

ef fect.

[62] The analysis in relation to s-s. 3(3)(a) is simlar. The
cost of health care benefits is a cost limted to British

Col unbia. That cost nust be incurred after a breach in
British Colunbia of a duty owed to persons in British
Colunmbia. There is nothing extra-territorial about the

mandat ed determ nati on under s-s. 3(3)(a).
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XI'V.

Extra-territoriality: The Liability O Ohers

[63] Section 4 applies to joint breaches. It effectively
defines a joint breach as one where one or nore manufacturers
breached in British Colunbia a duty owed to persons in British
Col unbi a and one or nore other manufacturers, who presunably
did not or are not shown to have breached such a duty

t hensel ves, are nmade liable in circunstances where at common
law, in equity, or under an enactnent, those other

manuf acturers are shown to have conspired or acted in concert,
to have acted in a principal and agent relationship, or to be
jointly or vicariously liable with the manufacturer or

manuf acturers who are shown to have acted in British Col unbi a

in such a way as to attract liability.

[64] The operation of the section certainly seeks to bring
into the British Col unbia proceedi ngs def endants who

t hensel ves may not have breached in British Colunbia a duty
owed to persons in British Colunbia, and to do so on the basis
of principles of law which nay or nay not be the proper |aw or
the whole of the proper |law for determ ning the kind of

relati onship which the Act contenplates as giving rise to sone

formof joint and several liability.
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[65] Having regard to ny analysis of the Act in relation to
def endants and potenti al defendants who it is alleged have
been shown to have violated in British Colunbia a duty owed to
persons in British Colunbia, it is nmy opinion that the pith
and substance of the Act is the matter of the legal liability
owed to the governnent by tobacco manufacturers for the cost
of health care benefits provided in British Colunbia to

i nsured persons in British Colunbia as a result of exposure in
British Colunbia to tobacco products, in breach in British

Col unmbi a of a duty owed by tobacco manufacturers to persons in
British Colunmbia. That nmatter is wholly within the Province
and conmes within head 92(13) of the Constitution Act, 1867:

"Property and Cvil Rights in the Province". Reference should

again be nade to the proper concession by counsel for the
Canadi an manufacturers to which | have referred at the end of

Part X of these reasons.

[66] That conclusion is unaffected and uninpaired by the
possibility that any application of the Act to inpose
liability on entities outside the Province on the basis of
| aws whi ch may not apply to them under the principles of
private international |aw m ght be an unconstitutiona

application of a constitutionally valid Act.
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[67] However this appeal was focused exclusively on the
constitutional validity of the Act. Except as it mght be

t hought to affect constitutional validity, the question of
unconstitutional application was not conprehensively argued
and, in ny opinion, cannot be decided on the basis of the
materials before us and the argunents that were directed to
us. Wiat is nore, not all of the defendants interested in the
question of unconstitutional application of the
constitutionally valid Act appeared before us in this hearing
whi ch was restricted to the constitutional validity of the
Act. | do not propose to decide at this tinme any question
about the application of s. 4 of the Act beyond the question
that it does not nodify the "pith and substance"” of the Act

and does not inpair its overall constitutional validity.

[68] My decision not to enbark on any question about the
applicability of the Act to defendants who are brought into
the action only under s. 4 applies not only to the existence
of the liability of those defendants but also applies to the
full ness of the scope of the liability of any other defendant
whose liability arises froma breach in British Colunbia of a
duty owed to persons in British Colunbia but whose liability
is shared under s. 4 with a defendant whose liability only

arises through the application of s. 4.
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XV.

Extra-territoriality: The Trial Judgnent

[69] M. Justice Holnes's reasons on the extra-territoriality
i ssue start at p. 364 in the report at (2003), 227 D.L.R
(4th) 323. Paragraphs 172 to 220 set out the argunents made
by the Canadi an manufacturers and by the Attorney CGeneral on
this issue. M. Justice Holnmes's own conclusions are

cont ai ned in paragraphs 221 to 244 on pages 378 to 382.

[70] M. Justice Holnes's first point in paragraphs 221 to 227
Is that nine of the fourteen defendants in the action are
foreign, and only three of the nine foreign defendants are

al | eged to have engaged in the nmanufacture and pronotion of
cigarettes sold in British Colunbia. As | have said, the

def endants who did not thenselves sell or pronote the sale of
cigarettes in British Colunbia, but who are brought into the
action only through the application of s. 4 of the Act, are
not specifically dealt with in these reasons. Mst of them
were not represented at the hearing of this appeal. But | do
not consider that the inclusion of s. 4 in the Act, or the
bringing of an action against six "foreign" defendants,
changes the pith and substance of the Act, which is not

determ ned by counting defendants by place of incorporation or

princi pal place of business. The pith and substance of the
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Act and its constitutional validity are derived, in ny
opinion, fromthe Act's linkage to the occurrence of tobacco
rel ated wongs within British Colunbia. The application of
the Act to foreign defendants is, in nmy opinion, a question of
constitutional application and not a question of

constitutional validity.

[71] M. Justice Holnes's other point is derived fromhis view
that rel evant "exposure" to tobacco products coul d occur
anywhere in the world. It is true that exposure could occur
anywhere in the world either after prior exposure in British
Col unmbi a and before further exposure in British Colunbia or
sinply before exposure in British Colunbia. And M. Justice
Hol mes took judicial notice of the substantial immgration to
British Colunbia and of the probability that many of the

i mm grants woul d have had prior exposure outside British
Colunbia. But in nmy opinion exposure outside of British
Columbia is not rel evant exposure. For there to be a cause of
action under the Act, in ny opinion, the exposure mnmust occur
through a breach in British Colunbia of a duty owed to persons
in British Colunbia and that exposure in British Col unbi a nust
be the tobacco rel ated wong which causes or contributes to
the incurring by the governnment of the costs of health care

benefits in British Colunbia. The presunptions in s-s. 3(2)
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are "subject to s-s. (1)" which requires, as | have said, that
the only rel evant exposure is exposure in British Col unbia due
to breaches in British Colunbia of a duty owed to persons in
British Colunmbia. |If that interpretation presents problens in
the cal cul ation of cost of treatnent then those problens wll
have to be argued and dealt with in the context of the action

itsel f.

XVI .

Extra-territoriality: Conclusion

[72] As | have said, it is ny opinion that the pith and
substance of the Act is the matter of the legal liability owed
to the Governnent of British Colunbia by tobacco manufacturers
for the cost of health care benefits provided in British

Col unbia to insured persons in British Colunbia as a result of
exposure in British Colunbia to tobacco products, in breach in
British Colunmbia of a duty owed by tobacco manufacturers to
persons in British Colunbia. That matter is wholly within the
Province and cones within s-s. 92(13) of the Constitution Act,

1867: "Property and Cvil R ghts in the Province".

[73] In my opinion, both the purpose and the effect of the Act
are intra-territorial. Any extra-territorial purpose or

effect of an application of the Act to entities outside
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British Colunbia under s. 4, about which | reach no
conclusion, is incidental to the "matter" of the Act, which
Is, in pith and substance, within the Province. Follow ng the
Churchill Falls case | therefore conclude that the Act is not

unconstitutional on the basis of extra-territoriality.

XVI .

Judi ci al | ndependence: The |ssue

[ 74] The Canadi an manuf acturers argued before M. Justice

Hol mes that the Tobacco Danages and Health Care Costs Recovery
Act was unconstitutional because it prevented the independent
exercise of the judicial fact-finding process which should be
required before liability could be inposed against the
Canadi an manufacturers and others in favour of the governnent

on the new cause of action created by s-s. 2(1) of the Act.

[75] M. Justice Holnes decided that it was premature to

concl ude, on the basis only of the provisions of the Act and
Dr. Marais's opinion with respect to the statistical evidence
which mght be led in this case, that the Act was
unconstitutional on the basis of an infringenent of judicial

I ndependence. The Canadi an manufacturers say that M. Justice
Hol nes’' s deci sion on the constitutional issue of judicial

i ndependence is wong and seek to uphold his decision that the
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Act is unconstitutional on the ground that it is said to have
an extraterritorial purpose and effect on the additional basis
that it is unconstitutional because it inpermssibly infringes

judi ci al i ndependence.

[ 76] The Canadi an manufacturers state the core question in

this way:

Is it an unconstitutional breach of the principle of
judicial independence if in creating a cause of
action for the benefit of the Governnent a
Legi sl at ure:

(a) directs a court to find essential facts based
on an irrational presunption;

(b) limts the ability of the Court to receive
rel evant evi dence necessary to a fair and
reliable determ nation of essential facts in
the action, including the rebuttal of the
presunption; and

(c) doing so in circunstances where the effect of
the statutory rules is to facilitate a
favourabl e outcome for the Governnent in its
capacity as a party?

[ 77] Incorporating what may be taken to be the legal test for

judicial independence into the phrasing of the question, the

Canadi an manuf acturers have restated it:

... Wuld an objective observer who is properly
i nformed of:

(a) the true nature of the aggregate action created
by subsection 2(1) of the Act, including its
retroactivity;
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(b)

(c)

the operation and effect of the statutory
provisions relating to the definition of the
cause of action and its proof; and

t he scope and magni tude of the claim

concl ude, froma reasonabl e and practica
perspective, that the Court trying the case was not,
i n appearance or in fact, independent of the parties
or capable of trying it inpartially or both?

[ 78] The position of the Canadi an manufacturers is that an

obj ective observer would conclude that the independence of the

court was conpronised by the | egislation, based on these key

factors:

(a)

(b)

(¢c)

(d)

(e)

(f)

the action has been created for the benefit of
t he Gover nnment ;

the rules of evidence and procedure in the Act
were in substance created by a party;

the Act does not create rules of civil
procedure of general application. The Act
creates rules of civil procedure for the
benefit of this Plaintiff in this trial against
this category of Defendant;

the Act conbi nes presunptions with evidentiary
rules in such a way that the freedom of the
Court to find facts based on evidence is
subvert ed;

the Act bars the Court fromreceiving evidence
which is necessary to a fair and reliable
determ nation of essential facts in the action;

the Court is directed to reach arbitrary and
fictional findings of fact favourable to the
Governnment as Plaintiff;
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(g) the Act deprives the Court of the capacity to
know the inpact of the evidentiary restrictions
on its factual findings;

(h) the action is given unrestricted retroactive
effect and applies to conduct decades ol d; and

(i) the Act is witten in support of a claim of
unpr ecedent ed magni t ude.

[ 79] The provisions of the Act which give rise to the core of
t he Canadi an manuf acturers' argunents are contained in the
presunptions in s-s. (2), (3) and (4) of s. 3, arising from
the el enents of the cause of action set out in s-s. 3(1), when
coupled with the privacy provisions in s-s. 2(5). | wll set

out s. 3 and then s-s. 2(5):

Recovery of cost of health care benefits on
aggregate basis

3 (1) In an action under section 2 (1) for the
recovery of the cost of health care benefits on an
aggregate basis, subsection (2) applies if the
government proves, on a bal ance of probabilities,
that, in respect of a type of tobacco product,

(a) the defendant breached a conmon | aw, equitable
or statutory duty or obligation owed to persons in
British Colunmbi a who have been exposed or m ght
beconme exposed to the type of tobacco product,

(b) exposure to the type of tobacco product can
cause or contribute to disease, and

(c) during all or part of the period of the breach
referred to in paragraph (a), the type of tobacco
product, manufactured or pronoted by the defendant,
was offered for sale in British Col unbi a.

(2) Subject to subsections (1) and (4), the court nust
presune that
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(a) the popul ation of insured persons who were
exposed to the type of tobacco product,

manuf actured or pronoted by the defendant, would
not have been exposed to the product but for the
breach referred to in subsection (1) (a), and

(b) the exposure described in paragraph (a) caused
or contributed to disease or the risk of disease in
a portion of the popul ati on described in paragraph

(a).

(3) If the presunptions under subsection (2) (a) and
(b) apply,

(a) the court nust determ ne on an aggregate basis
the cost of health care benefits provided after
the date of the breach referred to in subsection
(1) (a) resulting fromexposure to the type of

t obacco product, and

(b) each defendant to which the presunptions apply
is liable for the proportion of the aggregate cost
referred to in paragraph (a) equal to its market
share in the type of tobacco product.

(4) The anpunt of a defendant's liability
assessed under subsection (3) (b) may be reduced,
or the proportions of liability assessed under
subsection (3) (b) readjusted anongst the

def endants, to the extent that a defendant
proves, on a bal ance of probabilities, that the
breach referred to in subsection (1) (a) did not
cause or contribute to the exposure referred to

i n subsection (2) (a) or to the disease or risk
of disease referred to in subsection (2) (b).

2 (5 If the governnent seeks in an action under
subsection (1) to recover the cost of health care
benefits on an aggregate basis,

(a) it is not necessary

(i) toidentify particular individual insured
persons,

(ii) to prove the cause of tobacco rel ated
di sease in any particular individual insured
person, or
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(ii1) to prove the cost of health care benefits
for any particul ar individual insured person,

(b) the health care records and docunents of
particul ar individual insured persons or the
docunents relating to the provision of health care
benefits for particular individual insured persons
are not conpel | abl e except as provided under a rule
of law, practice or procedure that requires the
producti on of docunents relied on by an expert

Wi t ness,

(c) a person is not conpellable to answer questions
with respect to the health of, or the provision of
health care benefits for, particular individua

i nsured persons,

(d) despite paragraphs (b) and (c), on application
by a defendant, the court nmay order discovery of a
statistically nmeani ngful sanple of the docunents
referred to in paragraph (b) and the order nust

i nclude directions concerning the nature, |evel of
detail and type of information to be disclosed, and

(e) if an order is made under paragraph (d), the
identity of particular individual insured persons
must not be disclosed and all identifiers that

di scl ose or may be used to trace the nanes or
identities of any particular individual insured
persons nmust be del eted from any docunents before
t he docunents are discl osed.

[ 80] The Canadi an manufacturers say that the presunptions that
any breach of duty proven against them nust be taken to have
been the cause of the exposure to tobacco, and that no
exposure woul d have occurred but for the breach of duty, nove
t he onus of disproving that causal connection, on the bal ance
of probabilities, onto the Canadi an manufacturers under s-s.
3(4), and then takes away the tools for discharging that onus

by preventing the Canadi an manufacturers from adequately
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respondi ng to the presunption of causation by the only neans
at their disposal, nanely, conpelling the production of health
care records and the answering of questions about the health

care of individuals.

[ 81] The Canadi an manufacturers acknow edge that, standing
al one, the shift in onus conprised in the presunptions of s-s
3(2) and the rebuttal contenplated in s-s. 3(4) is not
necessarily constitutionally problematical. The
constitutional problemcones, they say, because the rebuttal
process is clogged by the privacy provision in s-s. 2(5). 1In
support of that point they filed a report by Dr. M Laurentius
Marai s, an expert on statistical analysis in a nedical
context, which pointed to the inportance of precise details of
the history of a representative sanpling of known individuals
as a check on the statistical information obtained through
anal ysis of a nuch | arger nunber of anonynobus persons. He
said this:

...the reliability of statistical evidence of the

type anticipated in this matter cannot be properly

assessed w thout access to input data pertaining to

i ndi vi dual persons, even if the ultimte purpose of

the analysis is a cost determ nation on an aggregate

basi s al one. Absent such access the reliability of

a statistical projection of the aggregate effect of

t obacco exposure on health care costs cannot be

tested and there can be no assurance that it is
reasonabl y accurate.
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[82] M. Justice Holnes, in paragraph 67 of his reasons, noted
the i nportance of the exception in privacy provision 2(5)(b),
nanely, that health care records of individuals may be
conpel l ed in accordance with a rule of law, practice, or
procedure that requires the production of docunents relied on
by an expert wtness. He noted also in paragraphs 71 and 72
of his reasons that the privacy provisions in paragraphs
2(5)(d) and (e) permt the Court to order the disclosure of a
statistically nmeaningful sanple of health care records shorn
of personal identifiers. And in paragraph 74 of his reasons,
M. Justice Holnes noted that the defendants coul d devel op
their own evidence by survey and by wai vers by individuals.
M. Justice Hol mes concl uded that the privacy provisions
represent a bona fide attenpt by the | egislature to bal ance
the interests of justice in permtting access to the sources
of persuasive evidence, on the one hand, with the interests of
patients in the privacy of their individual records and
information, on the other hand. He exam ned cases fromthe
United States where a simlar balance was striven for and

achi eved.

[83] M. Justice Holnes's overall conclusion on this

constitutional issue was that the raising of the issue at this
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stage was premature and that the issue should be dealt with in

the di scovery and evidentiary processes of the trial action.

VI,

Judi ci al | ndependence: The Test

[84] The test applied by M. Justice Holnes as the test for
the determ nation of whether judicial independence has been

i nfringed has not been disputed by the Canadi an manuf acturers.
It is derived fromthe reasons of Chief Justice Howand in R
v. Valente (No. 2)(1983), 145 D.L.R (3d) 452 (Ont. C.A), M.
Justice Le Dain for the Suprene Court of Canada in the sane
case, (1985), 24 D.L.R (4th) 161, and M. Justice Gonthier,
for the majority of the Supreme Court of Canada, in Mackin v.
New Brunswi ck (2002), 209 D.L.R (4th) 564 at p. 585. Wuld a
reasonabl e person, fully inforned of all of the circunstances,
consi der that a particular court enjoyed the necessary

i ndependent status. Not only does the court have to be truly
I ndependent but it nust al so be reasonably seen to be

i ndependent. Both individual independence and institutiona

i ndependence are required, but, nevertheless, in each of those
di mensi ons, i ndependence is designed to prevent any undue
interference in the judicial decision-mking process, which
nmust be based solely on the requirenents of |aw and justice.

Furthernore, within those two di nensions will be found the
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three essential characteristics of judicial independence,
namel y, financial security, security of tenure and
adm ni strative i ndependence. (I am paraphrasing the synthesis

made by M. Justice Gonthier in Mackin at p. 585.)

Xl X

Judi ci al | ndependence: Concl usi ons

[85] | propose now to state my own conclusions on the issue of
whet her the Act is unconstitutional on the basis that it

I nfringes on judicial independence.

[86] Every aspect of the litigation under the Act will be
tried by a judge of the British Colunbia Suprene Court. In
the case of such a judge there is neither an infringenment of

i ndi vi dual independence or of institutional independence

t hrough violation of the three el enments which M. Justice
Gonthier in Mackin said fornmed the essential characteristics
of judicial independence, nanely, financial security, security

of tenure and admi nistrative i ndependence.

[87] What the Act does is shift, fromthe governnent to the
def endants, the burden of proving or disproving that the
breach of duty caused the exposure to the tobacco product.

And then the Act, in the interests of privacy of patients,
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circunscribes to sonme extent the way in which the burden of

di sprovi ng that causation can be discharged. |In ny opinion

t hose provisions, like the provisions for the new cause of
action itself, represent a change in the law. That change,

i ke the new cause of action itself, may be thought to be
unfair or unjust or not in accordance with established |ega
principles in what may be thought to be simlar cases. But
there is no authority that I knowto the effect that a

di staste for the newy created | aw, whether constitutionally,
| egislatively or judicially created, has been found to
conprom se judicial independence. The judge's function is to
apply the law as the judge discerns it. It is at the very
heart of judicial independence that the | aw be appli ed,
however distasteful it may be thought to be. See Authorson v.
(Canada) Attorney General (2003), 227 D.L.R (4th) 385 (SCC).
The provisions of the Act relating to the presunptions of
causation and to the protection of privacy do not conprom se
judicial independence in a way which woul d make the Act

unconstitutional on that ground.

[88] The judge who tries this case, applies the presunptions,
and assesses the evidence to determ ne whether, on the bal ance
of probabilities, the presunptions have been rebutted, wll

have to address issues about the weight of the evidence and
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about the proper terns of a disclosure order under paragraphs
2(5)(d) and (e). It may be open to himto address questions
about whether a particular application of the provisions of
the Act would be constitutionally inperm ssible, all of which
| cannot now predict. But | do not agree with M. Justice

Hol nes that the argunent that the whole Act is
unconstitutional on the ground that it infringes judicial

i ndependence is sinply premature. 1In ny opinion the Act as a
whol e is not unconstitutional on the ground that the whol e act
or any part of it infringes judicial independence and | would

make t hat deci sion now, for once and for all

[89] In relation to the conplaints about the Act referred to

i n the Canadi an manufacturers' factumunder |etter headi ngs
(a) to (i) as | set themout in Part XVII, it is ny opinion
that they are conplaints about the alleged unfairness of the

| aw whi ch the judge is required to nmake the basis of his or
her deci sion and are not conpl ai nts about the independence of
the judge individually. A judge is not permtted to apply
absol ute standards of fairness in carrying out the judicial
function and a reasonably infornmed nenber of the public,

under standi ng the Act and the circunstances of the litigation,

woul d not conclude that the judge trying an action under the
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Act had | ost either judicial independence or judici al

I npartiality.

XX.

Retroactivity: The Canadi an Manufacturers' |ssue

[ 90] The Canadi an manufacturers do not rely on the rule of |aw
inall its aspects to assert that the Tobacco Damages and
Heal th Care Costs Recovery Act is unconstitutional. Rather

they say this:

The retroactivity provided by s. 10 of the Act is
unconstitutional because:

(i) the wong created by the Act has the
character of an offence or prohibition,
t he consequences of the comm ssion of this
wrong i nclude anounts that are penal and
the Act itself has the character of an
attai nder.

(ii) in any event, even if the wong is not
characterized as penal, it is neverthel ess
a wong which was not known to the civil
| aw prior to its enactnent.

[92] I will repeat s. 10 of the Act:

Retroacti ve effect

10 When brought into force under section 12, a
provi sion of this Act has the retroactive effect
necessary to give the provision full effect for al
pur poses including allow ng an action to be brought
under section 2 (1) arising froma tobacco rel ated
wr ong, whenever the tobacco related wong occurred.
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Section 6 is also relevant to the retroactivity question since
it revives actions fornerly barred by limtation periods, but
it was not a significant part of the focus of the Canadi an
manuf acturers' argument and I will not set it out or discuss

it.

[92] As | understand the position of the Canadi an

manuf acturers they concede that the constitutional principles
enconpassed within the rule of Iaw are not free-standing
grounds for striking down a |egislative enactnent of the
Parlianment of Canada or a Provincial Legislature unless the
rel evant principle has been incorporated into the
constitution, a statute, or a judicial decision having the
force of general law. In this respect their position differs
fromthe position argued on behalf of Philip Mrris

I ncorporated and Philip Mirris International Inc., to which

will conme |later in these reasons.

[ 93] The Canadi an manufacturers' argunent is not that the

| egi sl ature cannot make an Act retroactive by a specific

provi sion doing so. Rather they say that in this particular
case the retroactive provision is such that in its application
it would so offend established principles of law that it nust,

in itself, be unconstitutional.
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[94] The essence of the Canadi an nanufacturers' first overal
subm ssion as set out at the start of this Part is that the
Act is penal and so offends s. 11, paragraph (g), of the
Canadi an Charter of Rights and Freedons which prohibits the
retroactive application of law to acts or om ssions that
constitute offences under Canadian |aw, international |aw, or
the general principles of |aw recognized by the conmunity of
nations. Reference is also nmade by the Canadi an manufacturers
to paragraphs (a), (b), (d), and (i) of s. 11 of the Charter

i n support of their argunent that if the Act is penal it is

unconsti tuti onal .

[ 95] The Canadi an manufacturers' first point on their first
subm ssion is that the wong created by the Act has the
character of an offence or prohibition. That is said to be so
because once a tobacco related wong is proven agai nst a
Canadi an manuf acturer the presunptions establish that the
wrong caused the exposure to the tobacco product and the
presunptions also set an artificial cost to the governnent and
so an artificial recovery. This point is sinply wong. The
presunption is rebuttable. And the point is supported in the
argunment by the wong prenmi ses, nanely, that a breach of duty
to one person triggers a liability to the governnent for the

cost of providing health care to everyone exposed anywhere at
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any time. The errors in those conclusions are discussed in
the Parts of these reasons relating to extra-territoriality

and I will not repeat them

[ 96] The Canadi an manufacturers' second point on their first
submi ssion is that the Act is penal because it includes
statutory breaches as tobacco rel ated wongs and the Trade
Practices Act, the Conpetition Act, and the Conbi nes Act al
contai n penal provisions. That point is wong because the
penal provisions of those Acts are not incorporated by
reference or otherwi se in the Tobacco Danages and Health Care

Costs Recovery Act.

[97] The Canadi an manufacturers' third point on their first
subm ssion is that the retroactivity is penal because evidence
di sappears or becones twi sted with the passage of tine. That
is true. It affects all parties who bear burdens of proof or
rebuttal, including the governnent. It may hit the defendants
hardest. But it does not nmake the Act penal or

unconsti tuti onal .

[ 98] The Canadi an manufacturers' fourth point on their first
subm ssion is that the definition of "cost of health care
benefits"” to include future costs; the definition of "di sease"
to i nclude general deterioration of health; and the

attribution of quantuns of danmages on the basis of market
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share, show that the Act is penal in character. 1In ny opinion
future costs and general deterioration of health are
traditional elenents of tort damages and the nmarket share
attribution of quantumis to sonme extent arbitrary but is

rebutt abl e.

[99] The Canadi an manufacturers' fifth point on their first
subm ssion is that the Act inposes liability on tobacco

manuf acturers who conmit a tobacco related wong but does not
i npose any liability on whol esalers or retailers who comm t
such a wong. And so, it is said, the Act, by its lack of

wi der scope, is said to be penal. In ny opinion an Act does
not become penal sinply because it m ght have been cast nore
widely or its bases for liability nmade nore extensive.

Per haps tobacco related wongs coul d not have been proven
agai nst whol esalers or retailers. | do not understand that

t he Canadi an manuf acturers are saying that they coul d.

[ 100] Finally, on the Canadi an manufacturers' first overal
subm ssi on, the Canadi an manufacturers say that the Act is
like a Bill of Attainder in that the |egislature has nade
findi ngs of wong-doing and inposed liability for danages and
that the courts are sinply a cipher to give an air of judicial
legitimacy to a |l egislative condemmation. | reject that

ar gunment .
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[ 101] The essence of the Canadi an manufacturers' second
overal | subm ssion, as | have set it out at the beginning of
this Part, and as | understand it, is that if the Act creates
a wong in the past which was not known to the civil |aw at
the relevant tine in the past or, indeed, at any tinme before
the enactnent, then the retroactivity of that enactnent is
contrary to established principles of |law (and not sinply the
rule of law) and the Act, at least to the extent of that
retroactivity, should be struck down. (If | have not
understood this point correctly and if, indeed, it is an
argunment that this retroactivity is contrary to the rule of

| aw and that the rule of lawis part of our constitution, the
breach of which in the enactnent nmakes the enact nent
unconstitutional, then | will address that argunent in

relation to the Philip Mrris subm ssions on the rule of |aw.)

[102] The Canadi an manufacturers say on their second overal
subm ssion that the presunptions in s. 3 create "incontestable
fictions" that if a defendant commtted a tobacco rel ated
wrong then the wong caused the exposure. But that is not so
under the Act. The liability of a defendant is reduced and
may be reduced to nil if the defendant proves, on a bal ance of
probabilities, that the breach proven agai nst the defendant

di d not cause or contribute to the exposure of the popul ation
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of insured persons to the tobacco product. The burden of
proof is noved, sone may think unfairly, but it is stil
rebuttabl e on the bal ance of probabilities, and that does not

give rise to an "incontestable fiction."

[ 103] And the Canadi an manufacturers say, in this subm ssion,
that M. Justice Hol mes considered that the retroactivity of
the Act was perm ssi bl e because the tobacco related wong on
which liability depends nust have been a wrong when it
occurred; but, so the manufacturers say, the inplication is
that if the tobacco related wong was not a wong in the past,
then to nake it a wong retroactively would have caused M.
Justice Holnes to decide this point differently. The argunent
goes on then to say that the new action by the governnent
depends on a new and different wong and if only M. Justice
Hol mes had realized that then his decision on retroactivity
woul d have been different. This argunent is ninble but it is
not right. No such inplication can be drawn from M. Justice

Hol mes's reasons; quite the contrary.

[ 104] The Canadi an manufacturers also say that the ability to
know | aws that create wongs nust be a constitutional right,
because without it other constitutional rights are underm ned,
i ncludi ng the supremacy of the rule of Iaw, the supremacy of

Parliament, the constitutional guarantee of the right to vote,
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an i ndependent bar and an i ndependent judiciary. Reference
was al so made to the fact that the text of the European
Convention has constitutionally banned retroactive

| egi sl ation. The rational connection of these argunents to
the issue of unconstitutional retroactivity in this case is

not sufficiently firmto make the argunents persuasive.

[ 105] I do not consider that the retroactivity aspects of the
Act are such as to nake either the Act as a whole or any

retroactive application of the Act unconstitutional.

XXI'.

The Rule of Law. The Philip Mrris |Issue

[ 106] The argunent advanced by Philip Mrris is that a nunber
of aspects of the rule of law are infringed by the Tobacco
Damages and Health Care Costs Recovery Act, nanely: the

requi renent of generality in the laws; the requirenent that

| aws shoul d be prospective and not retroactive; the

requi rement of equality in the law, the requirenent that the
Crown be bound by the ordinary law, and the requirenent of a

fair trial.

[ 107] The second step in the argunent is that the rule of |aw

Is part of the constitution of Canada. Reference is made to
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the preanble to the Constitution Act, 1867: that the Provinces
be united into One Dom nion under the Crowmn "with a
constitution simlar in principle to that of the United
Kingdom" Reference is also made to the preanble to the
Constitution Act, 1982: "Wereas Canada is founded upon
principles that recogni ze the supremacy of God and the rule of
law. " and s-s. 52(2) of the Constitution Act, 1982 which says
that the Constitution of Canada "includes" |isted and
schedul ed Acts. The word "includes" may be used to infer that
ot her elenments, including the rule of |law, may al so be

i ncl uded.

[ 108] The third step in the argunent is to say that
principles underlying the rule of |law are not sinply
guidelines to constitutional and statutory interpretation but
| egal norns which are a part of the positive |law and can be
enforced as such, including, where appropriate, being used to
strike down | egislation on the ground of its infringenment of
the rule of law. Reference is made, anong other cases, to
Ref erence Re. Provincial Court Judges, [1997] 3 SC R 3 at
par agr aphs 91-2, 95 and 109; Reference Re. Secession of
Quebec, [1998] 2 S.C.R 217, at paragraphs 49-54 and 72;
Robert c. Quebec [Conseil de la magistrature], [2000] J.Q No.

470 (Quebec C A ); Mckin v. New Brunswi ck, [2002] 1 S.C. R
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405 at paragraph 69-70; and EIl v. Al berta, 2003 SCC 35 at
par agraphs 18-24 and 52-53. Additional confirmation of this
step in the argunent rests on s-s. 52(1) of the Constitution
Act, 1982. That subsection says that "any law that is

I nconsistent with the provisions of the constitution is of no

force or effect".

[ 109] In my opinion the weakness in this argunent lies in the
fact that the "Rule of Law' has two distinct and different

meani ngs.

[110] The first nmeaning is revealed by the phrase: "A
governnment of |aws and not of nen."” Even the Sovereign, or
the Sovereign in Parlianment, or Parlianment and the
Legi sl atures al one, are not above the law. It is a
fundanmental principle of denocracy that we are all, wthout
exception, subject to the law in our persons and in our

institutions. In this neaning the rule of law is absol ute.

[111] The second neaning of the "Rule of Law' is that it
enbraces a collection of very fundanmental principles which our
soci ety and nmany other societies regard as badges of sound
denocratic governnent under law. The principles |isted by
Philip Morris and set out in the first paragraph of this Part
are anong those fundanental principles. But in my opinion

those principles are not absolute. They nust be bal anced,
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of ten agai nst each other, and certainly against other |aws

whi ch pronote societal goals and purposes. In nmy opinion this
is the point that was being nmade by Chief Justice MLachlin in
Babcock v. Canada (Attorney Ceneral) (2002), 214 D.L.R (4th)
193 where, in these paragraphs of her reasons, which were

agreed with by all of the judges, she said this:

54 The respondents in this case chall enge the
constitutionality of s. 39 and argue that the
provision is ultra vires Parlianent because of the
unwitten principles of the Canadi an Constitution:
the rule of Iaw, the independence of the judiciary,
and the separation of powers. Although the unwitten
constitutional principles are capable of limting
governnment actions, | find that they do not do so in
this case.

55 The unwritten principles nust be bal anced agai nst
the principle of Parlianmentary sovereignty.

57 | share the view of the Federal Court of Appea
that s. 39 does not offend the rule of |aw or the
doctrines of separation of powers and the

I ndependence of the judiciary. It is well within the
power of the legislature to enact |aws, even | aws
whi ch sone woul d consi der draconian, as long as it
does not fundanentally alter or interfere with the
rel ati onshi p between the courts and the other
branches of governnent.

[ Enphasi s added]

[112] It is inherent in the concept of bal ancing, that the
bal ance nmust be capable of falling either way. Were one side
of the balance is an enactnent of Parlianent or a Legislature

then the other side of the balance, an infringenment of one of
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t he fundanmental principles conprised within the second neaning
of the rule of |aw, nust be weighed carefully before the
bal ance coul d be thought to fall in favour of striking down an

enactnent of a duly elected |egislative body.

[113] | do not think that | should try to describe in any
general terns the guidelines for the weighing and bal anci ng
process | have described. They should be allowed to devel op

case by case in this new area of constitutional |aw.

[ 114] In this particular case |I consider that there is no
real infringenment of the principle of equality, the principle
of generality, the principle that the Crown be bound by the
ordinary law, or the principle that the trial should be fair,
though I woul d say that each of those principles does not
necessarily carry the sane weight. Any infringenment of those
principles in this case is i mediately outweighed in the

bal ance by the principle of legislative sovereignty. The
principle that |egislation should be prospective rather than
either retrospective or retroactive presents in this case a
nore even bal ance, but a significant conponent of that bal ance
I's that the tobacco manufacturers wll not be held liable to
t he governnent except in relation to a tobacco rel ated wong
whi ch constituted a breach of a duty at the tine the breach

occurred. In ny opinion the balance nust fall in this case in
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favour of |egislative sovereignty and agai nst the principle
that |aws should generally be either prospective or only

beni gnly retroactive.

[115] Philip Morris has asked that, on the basis of the rule
of law, the Act be struck down as unconstitutional; or
alternatively, that the application of the Act to these
proceedi ngs be decl ared unconstitutional; or finally, that the
Act be declared to be contrary to the rule of law. For the

reasons | have given | would not grant any of those renedies.

XXIT.

Concl usi ons

[116] | would allow the appeal and | woul d nake the follow ng

decl arations and orders:

a) The Tobacco Danages and Health Care Costs
Recovery Act is constitutionally valid
| egi sl ati on.

b) The Orders of M. Justice Holmes dated 5 June
2003 in action nunbers S010423, S010424, and
S010425, and the Order of M. Justice Hol nes
dated 5 June 2003 in action nunber S010421 are
set asi de.

C) In so far as action nunbers S010423, S010424
and S010425 seek decl arations that The Tobacco
Danmages and Health Care Costs Recovery Act is
not constitutionally valid |legislation or that
it violates the rule of law, the actions are
di sm ssed.
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d) The applications of the ex juris defendants
pursuant to (then) rules 13(10) and 14(6),
regarding the issue of jurisdiction, are
remtted to the Suprenme Court of British
Col unbi a for consideration and deci sion on the
basis that the Tobacco Damages and Health Care
Costs Recovery Act is constitutionally valid
| egi sl ati on.

e) The Crown should have its costs in this Court
and in the Court bel ow.

[117] This appeal was confined to the question of whether the
Tobacco Damages and Health Care Costs Recovery Act was
constitutionally valid. In the course of nmy reasons | said
that the question of whether the Act was applicable to the

def endants who were brought into the action only through s. 4
was not being decided by nme in these reasons, but that the
overal |l constitutional validity of the Act was not conpromn sed
by the unresol ved i ssue of whether the Act was
constitutionally applicable to those defendants, even if it
were ultimately to be decided that the Act was not
constitutionally applicable to them Subject to that

unresol ved question of constitutional applicability, | would
like to add that my decision that the Act is constitutionally
valid is not made in an abstract vacuumbut is nade in the
context of the Act's application to the Canadi an nanufacturers
who, it is alleged, commtted "tobacco related wongs" in

British Colunbia, and that to that extent the deci sion on
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constitutional validity cannot be separated, in its
constitutionally relevant factual context, froma decision on
the constitutional applicability of the Act to the Canadi an
manufacturers. But that is not part of the formal order which
I would nmake, as set out in the previous paragraph of these
reasons, since it is ny understanding that the question of
constitutional applicability was not directly a part of the

question before the Court.

“The Honourable M. Justice Lanbert”
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Reasons for Judgnent of the Honourabl e Madam Justice Row es:

| . | nt roducti on

[118] M. Justice Lanbert has provided a brief |egislative

hi story of the Tobacco Damages and Health Care Costs Recovery
Act, S.B.C. 2000, c. 30, (the Act) including the striking down
of the Tobacco Damages Recovery Act, S.B.C. 1997, c. 41 on
grounds of extraterritoriality. He has also set out the
history of the present litigation and outlined the positions

of the parties on the appeals.

[ 119] Two orders are under appeal. The order nmade in

S010421, which is the Province' s aggregate action, reads:

THI'S COURT ORDERS that the applications are
granted and this action is dism ssed.

[ 120] The applications referred to in that order are those
brought under (then) Rule 14(6) and Rule 19(24) by JTI-
Macdonal d Corp.; Inperial Tobacco Canada Limted; Rothnmans,
Benson & Hedges Inc.; and the Canadi an Tobacco Manufacturers'
Council, as well as those brought by the defendants R J.
Reynol ds Tobacco Conpany; R J. Reynol ds Tobacco International,
Inc.; Rothmans Inc.; British American Tobacco (Il nvestnents)
Ltd.; B.A T. Industries p.l.c.; and Carreras Rothmans Limted

under (then) Rule 13(10), and of the defendants Ryesekks
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p.l.c.; Philip Morris Incorporated; and Philip Mrris

International, Inc., under (then) Rules 13(10) and 14(6).

[121] The ot her order under appeal is the declaratory order
made in the Canadi an nmanufacturers actions S010423, S010424

and S010425, which reads:

THI' S COURT ORDERS AND DECLARES that the Tobacco
Danmages and Health Care Costs Recovery Act, S.B.C
2000, Chapter 30, is and was at all material tines
I nconsistent with the provisions of the Constitution
of Canada, ultra vires the Legislative Assenbly of
British Colunbia, invalid, and of no force and
ef fect;

[122] | agree with ny coll eagues that the appeal s brought by
the Province fromthose orders nust be allowed and the orders

set asi de.

[123] | agree with M. Justice Lanbert, for the reasons he
states, that the Act is not unconstitutional on the ground
that it interferes with judicial independence or violates the
rule of law. | also agree with M. Justice Lanbert's reasons
for concluding that the retroactivity provision in s. 10 of

the Act is not unconstitutional.

[124] The only issue | will address in these reasons is
whet her the Act is constitutionally flawed because it is

imperm ssibly extraterritorial in its purpose or effect.
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[ 125] | do not regard these reasons on the question of the
constitutional validity of the Act to be at variance with
those of M. Justice Lanbert but they explain in somewhat
different ternms ny reasons for concluding that the aggregate
cause of action created by the Act does not, in pith and

substance, derogate fromor elimnate extra-provincial rights.

[ 126] The Act enables the governnent to bring an aggregate
action agai nst tobacco manufacturers to recover health care
costs incurred in British Colunbia that have been caused or
contributed to by a tobacco related wong. The ruling of

M. Justice Holnes on the issue of extraterritoriality was
based on his conclusion that, in the cause of action created
by the | egislation, the defendant manufacturers woul d be

liabl e for "exposure" which m ght occur anywhere.

[127] M. Justice Hol nes was of the view that "unconfined
exposure" is what would give the cause of action created by

the Act its extraterritorial effect:

[ 242] Unconfined "exposure" gives the cause of
action an extraterritorial conponent. This
conmponent is not incidental or inconsequential. It
is an essential element to the wong. Wthout
exposure, there is no cause for the tobacco rel ated
di sease. Wthout causation, there is nothing to tie
the injury for which the costs were incurred to the
tobacco manufacturers. Exposure is the common |ink.
Even in this unusual formof action, there nmust be a
conmon |ink upon which to base liability.

[the 2003 Judgnent ]
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[ 128] In holding that the Act is unconstitutional by virtue
of what he regarded as its extraterritorial scope, M. Justice
Hol mes stated, at paragraph 221, that the "structure of the
2000 Act has the prima faci e appearance of being intra vires
the power of the Province, however close analysis

substantially underm nes that view." He concl uded:

[222] | do not find the basic purpose and effect of
the 2000 Act, its pith and substance in
constitutional terns, has varied essentially from

t he predecessor 1997 Act. The Province seeks to
recover fromthe tobacco industry nationally and
internationally the tobacco related health care
costs it has expended.

[ Under | ining added. ]

[ 129] It is the appellant's position that M. Justice Hol nes
m sconstrued the provisions of the Act and, in particular,

t hose provisions which ground the aggregate cause of action in
British Colunbia, when he reached his concl usi on concerni ng

t he basic purpose and effect of the Act. | agree with the
appel lant that if, on a proper construction of the Act, the
fault elenent in the aggregate cause of action created by the
Act is established only if it takes place in British Col unbi a,
t he respondents' argunent that the purpose or effect of the

Act, in pith and substance, is extraterritorial, fails.
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I1. Provincial legislative jurisdiction

[ 130] The appel |l ant submts that the Act is within provincia
| egi sl ative jurisdiction under the Constitution Act, 1867
(UK), 30 &31 Vict., c. 3 because the Province has excl usive

jurisdiction under s. 92 to nmake laws in relation to:

13. Property and Gvil Rights in the Province.
14. The Admi nistration of Justice in the Province,

including ... Procedure in Gvil Mitters in
t hose Courts.

* * %

16. Cenerally all Matters of a merely | ocal or
private Nature in the Province.

[ 131] There is no issue that under head 13 of s. 92 of the
Constitution Act, 1867, the Province has exclusive jurisdic-
tion to nake laws in relation to property and civil rights in
the Province. Wat is neant by "civil rights" is described by
Prof essor Hogg in Constitutional Law of Canada, | oosel eaf ed.,

vol. 1 (Toronto: Carswell, 1997) at 21-4, as foll ows:

The civil rights referred to in the Constitution
Act, 1867 conprise primarily proprietary, contractua
or tortious rights; these rights exist when a | ega
rule stipulates that in certain circunstances one
person is entitled to sonething from anot her.

[ 132] That | egislation creating new civil causes of action
comes within s. 92(13) is undisputed: CGeneral Mtors of Canada

Ltd. v. Gty National Leasing Ltd., [1989] 1 S.C R 641.
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[ 133] There is also no issue that head 14 of s. 92 of the
Constitution Act, 1867 provides the necessary |egislative
authority for those provisions in the Act that bear on the
rules of civil procedure and evidence: Reference re Status of
the Suprenme Court of British Colunbia (1882), 1 B.C R 153 at
243 (S.C.C.) (appendix to Sewell v. British Colunbia Tow ng
Co., the "Thrasher" Case); Hunt v. T&N plc, [1993] 4 S.C. R
289 at 320; Ontario (A.G) v. Scott, [1956] S.C.R 137 at 141

and 147-148.

[ 134] Head 16 of s. 92 of the Constitution Act, 1867 may al so
be rel evant because it has been held to be the source of the
Provi nce's general jurisdiction over natters pertaining to
health and, in particular, the health care delivery system

and to the cost and efficiency of health care services:

Schnei der v. The Queen, [1982] 2 S.C.R 112; and R .

Morgentaler, [1993] 3 S.C R 463 at 490-491.

[135] The governing authority respecting challenges to
provincial |egislation on the basis of its effect on extra-
provincial rights is Reference re Upper Churchill Water Rights
Reversion Act 1980 (Newfoundland), [1984] 1 S.C R 297
("Churchill Falls"). In that case, the Suprene Court of
Canada concl uded that |egislation can only successfully be

i mpugned if it is held to have been, in pith and substance,
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| egislation in relation to extra-provincial rights. In that

regard, M. Justice McIntyre stated, at 332:

Where the pith and substance of the provincial
enactnent is in relation to matters which fal
within the field of provincial conpetence,
i ncidental or consequential effects on extra-
provincial rights will not render the enactnent
ultra vires. Were, however, the pith and substance
of the provincial enactnent is the derogation from
or elimnation of extra-provincial rights then, even
if it is cloaked in the proper constitutional form
it will be ultra vires.

[ 136] In Constitutional Law of Canada, supra, Professor Hogg
states, at 15-7, that the "matter"” or "pith and substance" of
| egi sl ati on chal l enged on division of powers grounds is a
function of the "dom nant ... characteristic" of that
| egislation. As to identifying the pith and substance of
| egi sl ati on, Professor Hogg observes at 15-14 to 15-15:
In characterizing a statute — identifying its

"matter" or "pith and substance" - a court w |

al ways consider the effect of the statute, in the

sense that the court wll consider how the statute

changes the rights and liabilities of those who are
subject to it.

[ 137] In this case, identifying the pith and substance of the
Act requires a careful exam nation of its various provisions,

including the definitions it contains.
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1. What are the territorial constraints on an aggregate
action brought under s. 2(1) of the Act?

[ 138] The thrust of the argunent on behalf of the Canadi an
manuf acturers regarding the effect of the legislation is
sumed up in the respondents' subm ssion that, "All breaches
anywhere in the world are captured so long as there was at
sone tinme a single breach of duty owed to a person in British
Col unmbi a and once that kind of breach of duty has occurred,

the Act's presunptions cone into play".

[ 139] For the reasons which follow, | do not agree that that

Is the effect of the |egislation.

[140] To determ ne whether the Act falls within the field of
provi nci al conpetence, it is essential to exam ne the el enents
that ground the aggregate cause of action contenpl ated by

ss. 2(1) and 2(4) of the Act.

[ 141] The statutory cause of action conferred on the

government is set out ins. 2(1) of the Act:

2 (1) The governnment has a direct and distinct action
agai nst a manufacturer to recover the cost of
health care benefits caused or contributed to
by a tobacco rel ated w ong.

[ Under | ining added. ]

[ 142] Under the Act, an action brought by the governnment nmay

be for the recovery of "the cost of health care benefits"
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caused or contributed to by a "tobacco related wong". Those

terms are defined ins. 1(1) of the Act:

"cost of health care benefits" neans the sum of

(a) the present value of the total
expenditures by the government for health
care benefits provided for insured persons
resulting fromtobacco rel ated di sease or
the risk of tobacco related disease, and

(b) the present value of the estimted total
expenditure by the governnent for health
care benefits that could reasonably be
expected wll be provided for those
i nsured persons resulting fromtobacco
rel ated di sease or the risk of tobacco
rel ated di sease;

* * *
"t obacco rel ated wong" neans,
(a) atort commtted in British Colunbia by a
manuf act urer whi ch causes or contri butes

to tobacco rel ated di sease, or

(b) in an action under section 2(1), a breach
of a conmon | aw, equitable or statutory
duty or obligation owed by a manufacturer
to persons in British Colunbia who have
been exposed or m ght becone exposed to a
t obacco product;

[ 143] | agree with M. Justice Lanbert that the reason why
paragraph (b) is required in the definition of "tobacco
related wong" is that the action described in s. 2(1) is not
within the traditional description of a tort action; instead,
it is anewformof action that is not a subrogated claim in

whi ch the governnment may seek to recover health care benefits
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on an aggregate basis. An exam nation of the Act, which is
attached as an appendi x to the reasons of Madam Justice
Prowse, shows that a traditional tort action brought by an

i ndividual or as a class action is also contenpl ated by, and
to some extent may benefit from sone of the provisions it

cont ai ns.

[ 144] | also agree with M. Justice Lanbert's anal ysis and
conclusion that Moran v. Pyle National (Canada) Ltd. (1973),
[1975] 1 S.C R 393, which adopted the analysis of the
Judicial Commttee of the Privy Council in Dstillers Co.

(Bi ochem cal s) Ltd. v. Thonpson, [1971] A C 458, stands for
the proposition that the place where the breach of duty occurs
in cases of defective products, cases of failure to warn, and
cases of m srepresentation to the consuner and ultinate user,

is the place of purchase, consunption and subsequent injury.

[ 145] The term "tobacco rel ated di sease"” which appears in

part (a) of the definition of "tobacco related wong" is al so

defined ins. 1(1). It means "di sease caused or contri buted
to by exposure to a tobacco product.” The word "exposure" is
defined as well. It neans "any contact with, or ingestion,

i nhal ation or assimlation of, a tobacco product, i ncluding
any snoke or other by-product of the use, consunption or

conbustion of a tobacco product".
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[ 146] If the defined terms were included in s. 2(1) of the

Act, the section, read as a single sentence, would provide:

2 (1) The governnment has a direct and distinct action
agai nst a manufacturer to recover [the present
val ue of the total expenditure by the govern-
ment for health care benefits provided for
i nsured persons resulting from [disease caused
or contributed to by exposure to a tobacco
product] caused or contributed to by a [breach
of a conmon | aw, equitable or statutory duty or
obligation owed by a manufacturer to persons in
British Colunbi a who have been exposed or m ght
becone exposed to a tobacco product].

[147] Subsection 2(4) provides:

(4) In an action under subsection (1), the
governnment may recover the cost of health care

benefits
(a) for particular individual insured persons,
or

(b) on an aggregate basis, for a popul ati on of
i nsured persons as a result of exposure to
a type of tobacco product.

[ 148] As noted earlier, M. Justice Hol nes concl uded that
"exposure" is an essential elenent of the aggregate action and
that "unconfined exposure"” gives the cause of action an
extraterritorial conponent. The essence of his judgnment

| eading to the conclusion that the Act is constitutionally

colourable is this:

[242] ... Wthout exposure, there is no cause for
t he tobacco rel ated di sease. Wthout causation,
there is nothing to tie the injury for which the
costs were incurred to the tobacco nanufacturers.
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Exposure is the comon link. Even in this unusual
formof action, there nust be a common |ink upon
which to base liability.

[ 149] In my respectful view, exposure is not the el enent upon

which liability under the Act is founded.

[ 150] The fault elenment of the aggregate action created by
the Act is territorially limted through the definition of
"tobacco related wong", nanely, a breach of a duty owed to
persons in British Colunbia who have been exposed or m ght

beconme exposed to a tobacco product.

[ 151] The cause of action conferred by s. 2(1) and brought on
an aggregate basis pursuant to s. 2(4) provides for recovery

of expenditures provided for a popul ation of insured persons.
The popul ati on of insured persons in respect of whom

expendi tures can be claimed nust consist of persons who at the
time of the breach were persons to whomthe duty was owed,
nanely, persons in British Colunbia. The expenditures that

can be recovered under s. 2(1) are only expenditures which are
incurred by the Governnent of British Colunbia and, as such

are entirely grounded in the Province.

[ 152] It is true that the Act does not expressly stipul ate

that the "exposure" nust have occurred within British Col unbia
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but the rel evant exposure is neverthel ess grounded in the

Province by two inportant requirenents of the Act:

(i) The exposure nust result froma breach of duty
agai nst persons in British Colunbia. The cause of
action described in s. 2(1) provides for recovery
only of those expenditures for health care benefits
provi ded to a popul ati on of insured persons where
t he exposure and the resulting di sease were caused
or contributed to by the breach of duty that triggers
liability. This is a breach of duty owed to this
popul ati on of insured persons, who at the tine of

the breach nust be persons in British Col unbi a.

(ii) The exposure nust |ead to disease in, and the
expenditure of health care benefits for, a

popul ati on of insured persons in British Col unbi a.

[ 153] Wil e the process of disease in an individual snoker
can begin anywhere, it is only tobacco rel ated di sease present
in British Colunbia (i.e. disease in a population of insured
persons for which the Governnment of British Col unbia has
incurred the costs of health care benefits) that can cone

wi thin the governnent's aggregate action. Although di sease
may devel op and may nanifest itself over time, and possibly in

nore than one jurisdiction, it is not the subject of any
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rights or liabilities under the Act unless and until it

becones di sease present in British Col unbi a.

[ 154] The Act's treatnent of "exposure" reflects a
recognition that it is unrealistic to expect that British

Col unbi ans who have snoked or who have continued to snoke as a
result of a breach of duty owed by a manufacturer w |l have
confined their snoking to British Colunbia. It is possible
that follow ng the breach, some insured persons may | eave
British Colunbia, continue to snoke and may even suffer

di sease outside the Province and then return to British

Col unmbi a where they beconme part of the popul ation of insured
persons for whomtreatnent is provided. However, the right of
t he governnent to recover expenditures for health care

benefits provided to these insured persons depends on the

extent to which the exposure and the resultant di sease can be

said to have been caused or contributed to by the breach of

duty owed to these insured persons as British Col unbi ans.

[ 155] Simlarly, it is also possible that persons resident
outside British Colunbia nmay begin to snoke and then i mrgrate
fromother countries or mgrate from other provinces to
British Colunbia, suffer tobacco rel ated di sease and becone
part of the popul ation of insured persons for whomtreat nment

is provided. The right of the governnment to recover the
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expenditures for that treatnent will depend upon whether the
requi renments of the cause of action conferred by s. 2(1) of
the Act are nmet. If immgrants or mgrants stopped snoking
before comng to British Colunbia, the expenditures are not
recoverable. If immgrants or mgrants continued to snoke
after coming to British Colunbia, the expenditures incurred by

the governnent will be recoverable, but only if

(a) the immgrants or migrants continued to snoke as a
result of a breach by a manufacturer of a duty owed
to them when they were in British Colunbia, and

(b) the breach can be found to have caused or

contributed to the di sease and expendi tures.

[ 156] Sections 2(5) and 3 of the Act set out procedural rules
for an action by the governnment for the recovery of the cost

of health care benefits on an aggregate basis.

[ 157] Subsection 2(5)(a) provides that, in an aggregate
action, it is not necessary to provide informati on or proof
related to particular individual insured persons, or the
identity of those persons. Subsections 2(5)(b) and (c) set
out that, except as provided under a rule that requires the
production of docunents relied on by an expert wi tness, health
care records and docunents for individual insured persons are

not conpel |l able, and no person is conpellable to answer
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questions regarding the health of, or provision of health care
benefits for, particular individual insured persons. These
restrictions are qualified by ss. 2(5)(d) and (e), which set
out a nmechanismfor the discovery of a "statistically

nmeani ngf ul sanpl e” of those records, shorn of persona

i dentifiers.

[ 158] Subsection 3(1) provides that in such an action the
government mnust prove, on a bal ance of probabilities, that:

(a) the defendant breached a duty owed to persons in British
Colunmbia in respect of a type of tobacco product (for

i nstance, cigarettes); (b) exposure to that type of tobacco
product can cause or contribute to disease; and (c) during al
or part of the period of the breach of duty or obligation, the
type of tobacco product, manufactured or pronoted by the

def endant, was offered for sale in British Col unbi a.

[ 159] Once this burden has been nmet by the governnent, two
presunptions are triggered under s. 3(2). The court nust
presune: (a) that the population of insured persons who were
exposed to the type of tobacco product, nanufactured or
pronoted by the defendant, would not have been exposed but for
the breach; and (b) that such exposure caused or contri buted
to disease or the risk of disease in a portion of that

popul ation of insured persons.
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[ 160] Subsection 3(3) nakes each defendant to whomthe
presunptions in s. 3(2) apply prima facie |liable for the cost
of health care benefits paid after the date of the breach for
the treatnment of disease related to the type of tobacco
product in question on the basis of the defendant's market
share in that type of tobacco product. Under s. 3(4), the
share of such liability can be reduced or readjusted anong
defendants to the extent that a defendant proves that its
breach did not cause or contribute to the exposure or disease

in the popul ation of insured persons.

[161] Section 4 of the Act provides a nechanismfor joint
liability. Subsection 4(1) provides that defendants nay be
jointly and severally liable for the consequences under the
Act if they jointly breached the duty referred to under

s. 2(1). The effect of s. 4(2) is to provide that whether a
joint breach under s. 4(1) has occurred will depend on common
| aw, equitable or statutory rules that exist independently of

t he Act.

[162] The question of whether or to what extent the
governnment is entitled to recover the cost of health care
benefits clainmed in its action is a matter of evidence.
Specul ation as to the effect of immgration and mgration on

the aggregate claimis not a proper foundation for making such

2004 BCCA 269 (CanLll)



British Colunmbia v. Inperial Tobacco Canada Ltd. Page 89

determinations and is irrelevant to the proper construction of

t he Act.

V. The distinction between choice of [aw and constitutiona
principl es
[ 163] A fundanental difference between the positions of the
parties is the relevance of the lex loci delicti choice of |aw
rule to the validity and applicability of the statutory cause
of action created by s. 2(1) of the Act. The Canadi an
manuf acturers argue that that rule generally governs questions
of territoriality and even suggest that the rule was constitu-
tionalized by M. Justice La Forest in Tol ofson v. Jensen,
[1994] 3 S.C. R 1022. The appellant argues that the rule is
not applicable to the wong which grounds the aggregate cause
of action created by the Act but even if it were applicable,
the statutory cause of action does not violate it because the

| ocus of the wong is in British Col unbi a.

[ 164] Choi ce of law and constitutional validity questions
stand in close proximty to one another in this case because
the i nmpugned Act creates a statutory cause of action in which
rel evant characteristics of the defendants are clearly
identified. Nevertheless, it is fundanental to a proper

anal ysis of the territoriality issue in this case to recognize
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that choice of |aw principles and constitutional principles

are distinct from one anot her.

[165] The respondents focus on the choice of |aw question and
rely in large part upon Tol of son, supra. However, as

M. Justice La Forest wote, at 1039, the question of which
choice of lawrule is appropriate in a tort action is

conti ngent upon the tort "arising outside a court's
territorial jurisdiction". |In other words, sone extra-
territoriality nust be determined to be present before it is
appropriate to turn to questions of choice of law. Thus, even
i f the anal ogy could be drawn between a tort such as that
under consideration in Tol of son, supra, and the "tobacco
related wong" in the Act, it nust first be established that
the wong at issue does, in fact, arise "outside the [British
Colunmbia] court's territorial jurisdiction" before choice of

| aw becones rel evant.

[ 166] Both the |l egislature and the courts of a province are
limted with regard to the territorial scope of their
authority. The relationship between the limts inposed on
each of those bodies describes the relationship between
constitutional territoriality principles and choice of |aw
principles. 1In Tolofson, supra, M. Justice La Forest said in

obiter, at 1065, that "the courts would appear to be Iimted
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in exercising their powers to the sanme extent as the
provincial |egislatures”". A nore graded demarcation of the
rel ati onship was revealed further in the words of M. Justice
Binnie in Unifund Assurance Co. v. Insurance Corp. of British
Colunmbia, [2003] 2 SS.C.R 63 in his discussion of the effect
of territorial limts on the scope of provincial |egislative
authority on the applicability of |laws of the province to
matters with varyi ng degrees of connection to the province.
He said at paragraph 58, and again at paragraph 80, that, "a
"real and substantial connection' sufficient to permt the
court of a province to take jurisdiction over a dispute nay
not be sufficient for the Iaw of that province to regulate the

out cone".

[167] In this case, the Act itself defines "tobacco related
wrong” and describes the parties. Thus, if the aggregate
cause of action, which already Iimts the scope of the action
and the parties, is constitutionally valid inits territorial-
ity, it would be reasonable to say that no choice of |aw
question will arise. |If the cause of action is constitution-
ally valid inits territoriality, when a manufacturer is
properly naned under the statutory cause of action there wll

i nherently be a "sufficient connection” in the cause of action

for the law of British Colunbia to apply.
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[ 168] The rel ati onship between the choice of |aw "sufficient
connection” test and the constitutional "pith and substance"
test is adifficult one to drawin stark Iines. However,

M. Justice Binnie does suggest in Unifund, supra, that the
"sufficient connection" test m ght bear upon both the validity
and the applicability of the provincial legislation. In
reviewi ng recent jurisprudence concerning the territoria

application of provincial statutes he states at paragraph 65:

In each case, the court assessed the relationship
bet ween the enacting jurisdiction and the out-of -
provi nce individual or entity sought to be regul ated
by it in light of the subject matter of the |egisla-
tion to determne if the relation was "sufficient”
to support the validity or applicability of the

| egi sl ation in question.

[ Under | ining added. ]

[ 169] It seenms to ne that the Canadi an manufacturers conflate
choi ce of |law and constitutional principles nore radically
than the decisions in either Tol of son or Unifund woul d

support. For exanple, in their factum the nmanufacturers

refer to the "choice of |aw constitutional probleminherent in
the structure of the Act". The nmanufacturers ground their
position in an analysis that takes M. Justice La Forest's
reasoni ng about the choice of law for interjurisdictiona

torts and translate it directly into the constitutiona

analysis for the territorial validity of the |egislation.
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Thus, the constitutional analysis cones to rest entirely on
the "l ocus" of the wong in the manufacturers' argunent, as an
anal ysis that parallels M. Justice La Forest's reasoning
about the choice of Iaw for a case arising out of a car
accident. M. Justice Hol mes adopted this reasoni ng about the
I mportance of the "locus"” of the wong, thereby finding the
Act unconstitutional because it can be read so that

"exposure", the logical core of the wong as he sawit, nay

occur outside the Province.

[170] However, it appears to ne that M. Justice La Forest
did not intend that his reasoning about the inportance of

| ocus for choice of law in the case of a car accident should
necessarily carry into other sorts of wongs that are of a
different nature. After setting out the general rule that
"the law to be applied in torts is the |aw of the place where
the activity occurred, i.e., the lex loci delicti", he states

at 1050 of Tol of son:

There are situations, of course, notably where an
act occurs in one place but the consequences are
directly felt el sewhere, when the issue of where the
tort takes place itself raises thorny issues. 1In
such a case, it may well be that the consequences
woul d be held to constitute the wong. Difficulties
may al so arise where the wong directly arises out
of sone transnational or interprovincial activity.
There territorial considerations may becone mnuted;
they may conflict and other considerations may play
a determning role.
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[171] Moreover, M. Justice La Forest did not constitu-
tionalize the lex loci delicti rule, as the Canadi an

manuf acturers suggest in their factum He noted only, at
1064- 1065, that one advantage of the lex loci delicti is that
it is well within the margins of the constitutiona

requi renents of territoriality, but that he wished to go no

further into the subject.

[172] Based on M. Justice Binnie's suggestion in Unifund
that the sufficient connection test m ght be applicable to
validity and applicability, the appellant submts inits

factumthat the relationship between the choice of |aw and

constitutional analysis is:

82. In the case of applicability, it is enough to
show that the legislation my not apply to a

parti cul ar defendant because there is no sufficient
connection. If the "sufficient connection" test can
be used at all to challenge validity, it would be
necessary to show that the connection anong the
enacting jurisdiction, the subject matter of the

| egi sl ation and the individual or entity sought to
be regulated by it is so attenuated that it neets
the Churchill Falls [[1984] 1 S.C R 297] test, that
is, the only conclusion to be drawn is that the

l egislation is in pith and substance in relation to
extraprovincial rights.

85. The analysis thus returns to the Churchil
Falls test. |Is the legislation colourable? The
Respondents must show that there is no sufficient
rel ati onshi p here anong the Province, the cause of
action and the defendant, and that the relationship
Is so attenuated that only one conclusion can be
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drawn: the Act is not in pith and substance

| egislation in relation to matters com ng under ss.
92(13), (14) and (16) but is in reality "ained at"
civil rights outside the Province.

* * *

124. The Attorney General submts that the
Churchill Falls test requires, in the context of

Hol mes J.'s analysis of extraterritoriality, that

t he Respondents nust show not only that there is no
sufficient relationship connecting the Province of
B.C., the governnent's cause of action and the

def endants, but that the relationship is so
attenuated that no other conclusion is open except
that the Act is ainmed at extraprovincial rights.

[173] The manufacturers rely upon M. Justice Holnes's
finding at paragraph 222 that the pith and substance of the
Act is that the "Province seeks to recover fromthe tobacco

i ndustry nationally and internationally the tobacco rel ated
health care costs it has expended". However, recovering from
a defendant outside of the province does not, in itself, nmake
the action extraterritorial. D scussing the evolution of the
extraterritoriality rule, M. Justice Binnie wites at

par agr aph 63 of Uni fund:

Later formul ations of the extraterritoriality
rule put the focus |l ess on the idea of actua
physi cal presence and nore on the rel ati onships
anong the enacting territory, the subject matter of
the law, and the person sought to be subjected to
its regulation. The potential application of
provincial law to rel ationships w th out-of-province
def endants becanme nore nuanced. The evol ution of the
rul e was perhaps inevitable given the reality, as La
Forest J. commented in Morguard [ Morguard
I nvestnents Ltd. v. De Savoye, [1990] 3 S.C. R
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1077], that nodern states "cannot live in splendid
i solation” (p. 1095).

[ 174] Moreover, M. Justice Mcintyre clearly states in
Churchill Falls, at 332, that "incidental or consequentia
effects on extra-provincial rights will not render the
enactnent ultra-vires", as long as the legislationis in pith
and substance in relation to matters falling within the

Pr ovi nce.

V. Purpose and Effect of the Act

[175] In determ ning the constitutional validity of the
pur pose of the Act, the enphasis should not be on the fact
that recovery is sought fromforeign defendants but on whet her
the "wong" for which recovery is sought, consisting of the
el enments described in ss. 2(1) and 2(4)(b), is sufficiently
connected to British Colunbia. At paragraph 65 of Unifund,
M. Justice Binnie discusses the different degrees of
connection to the enacting province which may be required
according to the subject matter of the dispute:

Yet in a products liability case, the presence of

t he def endant manufacturer in the jurisdiction is

consi dered unnecessary. The relationship created by

t he knowi ng di spatch of goods into the enacting

jurisdiction in the reasonabl e expectation that they

wi Il be used there is regarded as sufficient: Mran

v. Pyle National (Canada) Ltd., [1975] 1 S.C. R 393,
at p. 4009.
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[176] In Morgan v. Prince Edward |Island (Attorney General),
[1976] 2 S.C. R 349, the constitutional validity of provincia
| egi sl ation that applied solely to non-residents was uphel d.
Usi ng that case as a foundation, the appellant argued that,
"If a province is legislating within its powers, it can matter
not at all that the majority — or even every one — of the
persons who is affected by the legislation |lives outside the
province. Wre this not the case, British Colunbia would be
unable to make | aws regarding the products sold in B.C. of a
host of industries centred in other provinces or countries"”.

| agree with that subm ssion which has nuch force in the

present context.

[177] The view expressed by M. Justice Hol nes, and on which
the respondents so heavily rely, that the purpose of the Act
is to recover from defendants outside the Province, should
have a very limted bearing on the constitutional analysis.
The significance of the defendants should not be found in
their foreignness but in what connection they have to British
Columbia in respect of the wong articulated in the Act.

Wt hout evidence suggesting that their relationship to the
Province is one nore detached than that described in Mran v.
Pyle, in which "[t]he relationship created by the know ng

di spatch of goods into the enacting jurisdiction in the
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reasonabl e expectation that they will be used there is
regarded as sufficient” (Unifund, at paragraph 65), it is
reasonable to find that the purpose of the Act is intra vires

t he Province.

[178] The focus of the analysis on effect nust be on the
wrong, which is properly described by the elenents of the
aggregate action. In order to invoke the reasoning
surroundi ng choice of law, the manufacturers rely upon the
wi dest possible reading of the first two elenents of the
wong, SO as to construct the wong as being one entirely
relating to foreign conduct. 1In their factum they further
list the effects of the Act entirely in terns of foreign

conduct .

[179] Quite apart fromthe fact that this approach disregards
the proper construction of the Act, it is an inappropriate
constitutional analysis. |If there are conpeting constructions
of an act, one of which maintains its validity and one which
does not, the presunption of constitutionality nmandates the
interpretation the court should take. 1In this case, for
reasons | have al ready endeavoured to explain, it is not

necessary to rely on that presunption.

[ 180] The purpose of the Act is properly characterized as the

recovery by the Governnent of British Col unbia fromtobacco
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manuf acturers of health care expenditures as a result of
tobacco rel ated di sease caused or contributed to by breaches
of duty by those manufacturers against insured persons in
British Colunbia. Its effect on the rights and liabilities of
those who are subject to it is to bring manufacturers who have
comm tted tobacco related wongs, wongs which are grounded in
British Colunbia, into its anbit. |Its pith and substance is
thus intra vires the |l egislative conpetence of the Province of

British Colunmbia, and the Act is constitutionally valid.

VI. Concl usion

[ 181] For the reasons stated, | amof the opinion that the
Act is constitutionally valid. | agree with the orders
proposed by M. Justice Lanbert. | also agree with the

observations ny coll eague has made in the concl udi ng paragraph

of his judgnent.

“The Honour abl e Madam Justi ce Row es”
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Reasons for Judgnent of the Honourabl e Madam Justice Prowse:

| NTRCDUCT1 ON

[ 182] | have had the privilege of reading, in draft form the
reasons for judgnent of M. Justice Lanbert and Madam Justice
Rowles. | agree with themthat this appeal nust be all owed on
the basis that the trial judge erred in finding that the
Tobacco Danages and Health Care Costs Recovery Act, S.B.C
2000, c. 30 (the "Act") is unconstitutional as being, in pith
and substance, extraterritorial |egislation beyond the

conpet ence of the provincial Legislature. | would prefer,
however, to state ny own reasons for comng to this
conclusion. In so doing, | will refer to several Suprene
Court of Canada deci sions which, although not directed
specifically to the issue of constitutional validity, support

the conclusion that the Act is intra vires the province.

[ 183] | do not find it necessary to address the other issues
rai sed by the respondents since | agree with M. Justice
Lanbert, substantially for the reasons given by him that the
Act is not unconstitutional as offending the rule of |aw,
bei ng i nperm ssibly retroactive (or retrospective) or

interfering with judicial independence.
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DI SCUSSI ON

Extraterritoriality

[ 184] In addressing this issue, | rely on the background to
the Act, and to this appeal, set forth at Parts | through VI

of M. Justice Lanbert's reasons for judgnent.

(1) The Act

[ 185] The Act is annexed as an Appendi x to this judgnent.
While the entire Act nust be reviewed to determne its pith
and substance, | will set forth and di scuss sone of the nore

rel evant provisions later in ny reasons.

[ 186] In general terms, the Act provides for a direct cause
of action by the Governnent of British Col unbi a agai nst

t obacco manufacturers to recover the cost of health care
benefits expended (or to be expended) by the governnent to
treat tobacco rel ated di sease caused or contributed to by a

t obacco rel ated w ong.

(2) The Trial Judge's Decision on Extraterritoriality

[ 187] The trial judge found that, despite anendnents to the
predecessor Act (which he had earlier declared
unconstitutional on the basis of extraterritoriality), he

could not find that "the basic purpose and effect of the 2000
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Act, its pith and substance in constitutional terns, has
varied essentially fromthe predecessor 1997 Act." (Para.
222.) In comng to that conclusion, he enphasized that nine
of the fourteen defendants were foreign; that only three of
the nine foreign defendants were alleged to have directly
engaged in the manufacture and pronotion of cigarettes sold in
British Colunbia; that an essential elenent of the wong was
"exposure", which had no | ocus attached to it and which could
occur in any province or country; and that, because of |arge
nunbers of inmgrants comng to British Colunbia "the
potenti al nunber of persons whose clains could be

i mperm ssibly brought within the jurisdictional reach of the
province and its statutory clainf was substantial. He also
found that there was a potential for double recovery if other
provi nci al governments sued for the recovery of simlar costs
as a result of the sane "exposure", which had the potentia

for disrupting the stability and finality of court decisions.

[ 188] In the result, with a focus on exposure as the
underlying and critical elenent of the wong, the trial judge
concl uded that Tol of son v. Jensen; Lucas (Litigation Guardian
of) v. Gagnon, [1994] 3 S.C.R 1022, was the rel evant
authority to assist himin his analysis, having earlier

identified Reference re Upper Churchill Water Ri ghts Reversion
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Act 1980 (Newfoundland), [1984] 1 S.C.R 297 ("Churchil
Falls"), as the leading case calling for a "pith and

substance"” approach to the issue of constitutional validity.

[ 189] The trial judge stated his conclusion at para. 244 of

hi s deci si on:

I conclude the 2000 Act in respect of the
aggregat e cause of action of the Province is in pith
and substance extraterritorial in its purpose and
effect. It is legislation beyond the conpetence of
the Province under the Constitution Act 1867 and the
Statute of Westm nster 1931.

(3) Subm ssions of the Parties

[ 190] Thi s appeal was argued over a period of five days and I

do not propose to review the subm ssions of counsel in detail.

[ 191] In essence, counsel for the appellant subnmits that the
pith and substance of the aggregate action under s. 2(1) of
the Act is grounded in British Colunbia. |In that regard, he
descri bes the four elenments of the action as (1) the
expenditure of health care costs for popul ations of insured
persons (2) resulting fromdisease in that popul ati on of

i nsured persons (3) caused or contributed to by a tobacco
product (4) where the exposure resulting in disease was caused
or contributed to by a breach of a duty to persons in British

Colunmbia. He says it is inplicit in the fact that the duty is
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owed to persons in British Colunbia that the breach of duty
must occur in British Colunbia. He says it is also inplicit in
the Act (and froma common sense application of the common

| aw) that the persons to whomthe duty was owed had to be in
British Colunbia at the tine of the breach. In his subm ssion
"the sine qua non of liability" is the breach of duty owed to

persons in British Col unbi a.

[ 192] Counsel for the appellant refers to the pleadi ngs and
states that at all material tines virtually all of the
cigarettes sold in British Col unbi a have been manufactured and
pronot ed by manufacturers who are, or have been, nenbers of

one of the four groups of defendants.

[ 193] Counsel for the appellant enphasizes that the onus is
on the respondents to establish that there is no sufficient
connection anong the province, the cause of action and the

def endants such that the only conclusion that can be drawn is

that the legislation is ained at civil rights outside the
province. He submits that the trial judge erred in finding
that this onus had been net. He also subnmits that the tria
judge erred by focussing on exposure and the choice of |aw
anal ysis set forth in Tol ofson, rather than on the pith and
substance anal ysis required when the constitutional validity

of a statute is in issue.
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[ 194] Counsel for the appellant further submits that the
trial judge erred in taking judicial notice of immgration
patterns into British Colunbia as a basis for finding that the
Act was unconstitutional, and in finding that there could be
doubl e recovery and resulting chaos in the courts if al

provi nces passed simlar legislation. He submts that, not
only was there no evidence as to the patterns of inmmgration
into British Colunbia, but that the effects of such
immgration were a matter for expert evidence and did not go
to the validity of the legislation. Further, he submts that
there could not be double recovery in the event that each
provi nce passed simlar |egislation since the only "damages"
whi ch coul d be clained by each province is the anount that

provi nce actually expended on health care costs.

[ 195] Finally, to the extent that the definition of "tobacco
related wong" nay be viewed as anbi guous as to whet her the
breach of duty nust occur in British Colunbia, and to the
extent this may be considered essential to the constitutiona
validity of the Act, counsel for the appellant relies on the
presunption of constitutional validity, and the use of reading
down as an interpretive tool, to place the breach of duty in

British Col unbi a.
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[ 196] The respondents subnmit that that this is both a
constitutional validity and a choice of |aw case and that the
trial judge was justified in relying on the Tol of son deci si on.
In their subm ssion, the Act is ainmed at parties, exposure,
and breaches outside British Colunbia and, thus, beyond the
territorial conpetence of the province. They also submt that
the definition of "tobacco related wong"” in relation to the
aggregat e cause of action does not require the breach of duty
to persons in British Colunbia to occur in British Col unbi a.
They al so state that the presunptions of causation under s. 3
of the Act create artificial connections with British Col unbia
and effectively preclude them from neeting the case agai nst
them thereby adversely affecting their civil rights as

forei gn defendants.

[ 197] Finally, the respondents subnit that the retroactive
effect of s. 10 of the Act affects their civil rights by
making themliable in British Colunbia for conduct which has
never been, and is not, a wong in their jurisdictions,
contrary to their property and other civil rights under the
Human Ri ghts Act 1998 (U. K. ), 1998, c. 42 (which canme into
effect on Cctober 2, 2000) and the European Convention on

Human R ghts, 1950, 213 U N T.S. 221.
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[ 198] Counsel for British Inperial Tobacco (Investnents)
Limted ("BAT") submts that the invasion of his client's
civil rights is particularly egregi ous since BAT has never
done business in British Colunbia or sold cigarettes in
British Colunbia and is potentially liable by virtue only of
its association with other respondents. He further submts
that the only necessary connection to British Col unbia
required by the Act is the expenditure for the cost health

care benefits in British Col unbi a.

(4) The Law Relating to Extraterritoriality

[ 199] The issue on this aspect of the appeal is whether the
Act, and, in particular, the provisions of the Act relating to
the aggregate cause of action, is ultra vires the province.
This involves questions of statutory interpretation as well as

the application of constitutional |aw principles.

[ 200] In addressing the respondents' challenge to the Act on
the basis of its extraterritorial effect, | find it useful to
begin with the follow ng extract frompara. 23 of M. Justice

Lanbert's reasons, with which |I agree:

There are at least four different questions
which nay arise in relation to i ssues of Extra-
territoriality. The first is whether |egislation
that is said to have an extra-territorial purpose or
effect has constitutional validity. The second is
whet her legislation that is constitutional has an
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incidental extra-territorial application which makes
that application of the |egislation
unconstitutional. The third is whether the courts
of the Province have jurisdiction to deal with an

I ssue or an aspect of an issue which has extra-
territorial roots or connections. And the fourth is
what shoul d be the choice of |law to be applied by
the courts of a Province in dealing with a case
where an issue or an aspect of an issue has extra-
territorial roots or connections.

[ 201] | would respectfully add to this list a fifth question
involving extraterritorial considerations; nanely, that of

enforceability of foreign judgnments.

[ 202] These questions are addressed in a series of Suprene
Court of Canada decisions: Churchill Falls, supra,
(constitutional validity); Mran v. Pyle National (Canada)
Ltd., [1975] 1 S.C R 393 (jurisdiction); Mrguard |Investnents
Ltd. v. De Savoye, [1990] 3 S.C R 1077 (enforceability);
Tol of son, supra, (choice of law); and Unifund Assurance Co. V.
I nsurance Corp. of British Colunbia, [2003] 2 SSC R 63

(constitutional applicability).

[ 203] | agree with M. Justice Lanbert that these are
separate questions which nust be resolved by an anal ysis
appropriate to each question. One of the appellant's
argunents in this case, for exanple, is that the trial judge
erred in relying on Tol ofson, which is fundanentally a choice

of law decision, in finding the Act to be constitutionally
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invalid. 1In that regard, it is common ground that Churchill
Falls is the | eading authority in determning the
constitutional validity of a statute. It requires the court
to focus on the pith and substance of the legislation to
determ ne whether the legislation is intra vires or ultra

vires.

[ 204] In my view, however, these cases devel op a common thene
which is of assistance in a constitutional validity analysis.
Al of them discuss the relevant territoriality issue by
reference to "real and substantial connection(s)”. In that
respect, an analysis of a statute's pith and substance nay be
ai ded by an exam nation of the nature and extent of intra or
extraterritorial connections between the statute, the activity
or conduct governed by the statute, and the defendants

affected by its provisions.

[ 205] The starting point for this analysis is, of course, the
Churchill Falls decision. In that regard, | adopt, inits
entirety, the discussion of that decision in M. Justice

Lanbert's reasons at paras. 25-30.

[ 206] | turn, next, to Moran v. Pyle, upon which M. Justice
Lanbert places considerable reliance in determning the
| ocation of the breach of duty referred to in the definition

of "tobacco related wong". There, the question of
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extraterritoriality arose by virtue of a claimbrought by the
dependants of M. Mran under the Fatal Accidents Act, R S.S.
1965, c. 109, in which they sought to serve the defendant
manuf acturer ex juris, wi thout |eave, on the basis of a tort

commtted within the jurisdiction

[ 207] M. Moran, an electrician resident in Saskatchewan, had
been el ectrocuted in Saskat chewan while unscrewing a |ight

bul b manufactured in Ontario by the defendant. The plaintiffs
clained that the defendant was negligent in the manufacture
and construction of the light bulb and al so negligent in
failing to provide adequate safety checks to prevent its
product containing faulty wiring frombeing distributed, sold
or used. The defendant did not carry on business in

Saskat chewan, had no assets in Saskatchewan, and had no

sal espersons or agents in Saskatchewan. It manufactured its

product in Ontario and the United States.

[ 208] M. Justice D ckson commenced his reasons by stating

that the appeal "presents in a jurisdictional context the

qguestion of the place of conmi ssion of a tort." (Enphasis
added.) He observed that prior authorities had suggested
three possible theories for determ ning the |ocation of a
tort, based on a division of the tort into its constituent

el ements —the duty of care, breach of that duty and danages.
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The three theories were: (1) the place of acting theory, which
| ocated the tort where the wongful act occurred; (2) the
conplete tort theory, which required all elenments of the tort
to occur within the jurisdiction; and (3) the | ast event
theory, which determ ned the situs of the tort by the place

t he danage was suffered.

[ 209] M. Justice Dickson did not adopt any one of these
theories as determ native of the situs of the tort of

"carel ess manufacture”. Rather, he noted that the courts
(including Lord Pearson in Distillers Co. (Biochemcals) Ltd.
v. Thonmpson, [1971] A C. 458) were noving toward a form of
"real and substantial connection” test as the rel evant
approach to this question. This is evident fromthe foll ow ng

passage at pp. 408-9 of his reasons:

Generally speaking, in determning where a tort
has been conmitted, it is unnecessary, and unw se,
to have resort to any arbitrary set of rules. The
pl ace of acting and the place of harmtheories are
too arbitrary and inflexible to be recognized in
contenporary jurisprudence. In the Distillers' case
and again in [Cordova Land Co. Ltd. v. Victor
Brothers Inc. [1966] 1 WL.R 793 (QB.)] a real and
substanti al connection test was hinted at.

Cheshire, 8th ed., 1970, p. 281, has suggested a
test very simlar to this; the author says that it
woul d not be inappropriate to regard a tort as
havi ng occurred in any country substantially
affected by the defendant's activities or its
consequences and the law of which is likely to have
been in the reasonabl e contenpl ation of the parties.
Applying this test to a case of carel ess
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manufacture, the follow ng rule can be fornul at ed:
where a foreign defendant carel essly nmanufactures a
product in a foreign jurisdiction which enters into
the normal channel s of trade and he knows or ought
to know both that as a result of his carel essness a
consuner may well be injured and it is reasonably
foreseeabl e that the product would be used or
consuned where the plaintiff used or consuned it,
then the forumin which the plaintiff suffered
damage is entitled to exercise judicial jurisdiction
over that foreign defendant. This rule recognizes
the inmportant interest a state has in injuries
suffered by persons within its territory. It

recogni zes that the purpose of negligence as a tort
is to protect against carelessly inflicted injury
and thus that the predom nating el enment is damage
suffered. By tendering his products in the market
place directly or through normal distributive
channel s, a manufacturer ought to assune the burden
of defending those products wherever they cause harm
as long as the foruminto which the nanufacturer is
taken is one that he reasonably ought to have had in
his contenpl ati on when he so tendered his goods.
This is particularly true of dangerously defective
goods placed in the interprovincial flow of

conmer ce.

In the result, |I amof the opinion that the
Courts of the Province of Saskatchewan have
jurisdiction to entertain the action herein.

[ Enphasi s added. ]

[ 210] As will becone clear later in ny reasons, | agree with
M. Justice Lanbert that, to the extent the definition of a
"tobacco related wong" refers in (a) to "a tort conmtted in
British Colunbia by a manufacturer which causes or contributes
to tobacco rel ated di sease", it does not have any

i nperm ssible extraterritorial effect. In nmy view, this is

apparent fromthe definition itself. In fact, | do not
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understand there to be any issue with respect to the
territorial reach of definition (a) on this appeal. Rather,
the issue of extraterritorial reach is focussed on the
definition of "tobacco related wong” in (b), which does not
expressly place the breach of duty in British Colunbia. 1In
that regard, | have difficulty with the proposition that it
follows fromMran v. Pyle per se that the breach of duty,
which is a constituent elenent of the "tobacco rel ated w ong"
in (b), necessarily occurs in British Colunbia. Instead, as
wi || beconme clear later in these reasons, | reach that

concl usion by a sonewhat different route.

[211] While Moran v. Pyle is very useful in determning the
situs of the tort of negligent manufacture in a jurisdictiona
context, | regard it as being significant primarily because it
indicates that the court will not look to only one connecting
factor in making that determnation. |In ny view, the sane
reasoni ng applies when one is exam ning whet her the

Legi slature has territorial jurisdiction over a matter. In

nost cases, it will be several connecting (or
extraterritorial) factors that determ ne territorial
conpetence (or pith and substance). All relevant factors nust

be taken into account. These factors will vary in their
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significance according to the precise nature of the issue at

st ake.

[212] Wiile Moran v. Pyl e adopted a real and substantia
connection analysis in relation to an issue of jurisdiction,
Mor guard exami ned that approach in relation to the
enforceability of a judgnment properly obtained in a foreign
jurisdiction. In Mrguard, M. Justice La Forest, speaking
for the Court, observed that the courts had noved from a
strict application of territorial rules, limting the effect
of a state's laws to its own jurisdiction, to rules of private
i nternational law which rely on principles of "order and
fairness" in the context of the global conmunity. M. Justice
La Forest noted, with approval, the manner in which M.
Justice Dickson had anal yzed the jurisdictional issue in Mran
v. Pyle and stated that simlar principles would apply to
actions in contract. He then went on to draw a |ink between
the real and substantial connections necessary to found the
court's jurisdiction over a matter and the sim | ar connections
(or restraints) which apply to the Legislature's jurisdiction

over a matter. At pp. 1108-9 of the decision, he stated:

It seens to nme that the approach of permtting suit
where there is a real and substantial connection
with the action provides a reasonabl e bal ance
between the rights of the parties. It affords sone
protection agai nst being pursued in jurisdictions
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having little or no connection with the transaction
or the parties. In a world where even the nost
famliar things we buy and sell originate or are
manuf act ured el sewhere, and where people are
constantly noving fromprovince to province, it is
si nply anachronistic to uphold a "power theory" or a
single situs for torts or contracts for the proper
exercise of jurisdiction.

The private international law rule requiring
substantial connection with the jurisdiction where
the action took place is supported by the
constitutional restriction of legislative power "in
the province". As @iérin J. observed in Dupont v.
Taronga Hol di ngs Ltd. (1986), 49 D.L.R (4th) 335
(Que. Sup. Ct.), at p. 339, [TRANSLATION] "In the
case of service outside of the issuing province,
service ex juris nmust nmeasure up to constitutiona
rules.” The restriction to the province woul d
certainly require at least mninmal contact wth the
province, and there is authority for the view that
the contact required by the Constitution for the
pur poses of territoriality is the sanme as required
by the rule of private international |aw between
sister-provinces. That was the view taken by Guérin
J. in Taronga where, at p. 340, he cites Professor
Hogg, op. cit., at p. 278, as foll ows:

In Mran v. Pyle, Dickson J. enphasized
that the "sole i ssue" was whet her
Saskat chewan' s rul es regarding jurisdiction
based on service ex juris had been conplied
with. He did not consider whether there were
constitutional limts on the jurisdiction which
coul d be conferred by the Saskat chewan
Legi sl ature on the Saskatchewan courts. But the
rul e which he announced coul d serve
satisfactorily as a statenent of the
constitutional limts of provincial-court
jurisdiction over defendants outside the
province, requiring as it does a substantia
connecti on between the defendant and the forum
provi nce of a kind which makes it reasonable to
i nfer that the defendant has voluntarily
submtted hinself to the risk of litigation in
the courts of the forum province.

[ Enphasi s added. ]
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[ 213] M. Justice La Forest went on to state that he found
this approach "attractive" but that he did not have to
pronounce definitively on the issue since no constitutiona

I ssue was argued in Morguard. In the case before us, of

course, the constitutional issue is front and centre.

[ 214] The Tol of son deci si on, upon which the trial judge
relied, focussed on a choice of |law issue arising fromactions
for danages by plaintiffs resident in one jurisdiction agai nst
def endants resident in another jurisdiction where the notor
vehicle accidents giving rise to the plaintiffs' injuries
occurred. Al though Tol of son was not concerned with an issue
of validity (pith and substance), it did address the
territorial reach of courts over defendants outside the
jurisdiction and, as in Mrguard, conpared that reach to the
reach of provincial Legislatures within their area of
constitutional conpetence. At p. 1049 of Tol of son, M.
Justice La Forest, speaking for the majority, stated:
To prevent overreachi ng, however, courts have

devel oped rul es governing and restricting the

exercise of jurisdiction over extraterritorial and

transnational transactions. |In Canada, a court nay

exercise jurisdiction only if it has a "real and

substantial connection” (a termnot yet fully

defined) with the subject matter of the litigation;

see Moran v. Pyle National (Canada) Ltd., [citation

omtted]; Mrguard, supra; and Hunt, supra. This

test has the effect of preventing a court from
unduly entering into matters in which the
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jurisdiction in which it is located has little
i nterest.

[ 215] Tol of son, therefore, is another exanple of the Suprene
Court of Canada relying on the ordering principle of "real and
substanti al connections” as being relevant to the territoria
reach of both courts and Legislatures. To that extent, the
trial judge was justified in referring to the Tol of son
decision in the context of the constitutional validity of the
Act. In ny view, however, he erred in the application of the
real and substantial connection analysis by focussing on
exposure as the critical factor |eading himto concl ude that

the Act had an extraterritorial purpose and effect.

[ 216] The final case | will mention in this regard is
Uni fund, a decision which was not available to the trial

j udge.

[217] Uni fund Assurance Conpany was an Ontario insurer which
sought to rely on s. 275 of the Insurance Act, RS O 1990, c.
.8, to have an arbitrator appointed, with a view to obtaining
i ndemmi fication fromthe Insurance Corporation of British
Columbia ("1CBC') for benefits Unifund had paid to Ontario
notori sts who had been injured in a notor vehicle accident in
British Colunbia. The notorists had sued in British Col unbi a

and had been awarded damages there, but their damages had been
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reduced by the anount of benefits they had received under the
Ontario statute. The constitutional question stated for the

court was as foll ows:

Is s. 275 of the Insurance Act, R S.O 1990, c. 1.8,
as anended, constitutionally inapplicable to the
appel | ant because its application in the
circunstances of this case would not accord with
territorial limts on provincial jurisdiction?

[ para. 22]

[218] M. Justice Binnie, speaking for the ngjority in

all owing I1CBC s appeal, noted that the underlying issue was
whether, in light of the territorial limtation on provincial
| egi sl ation, the respondent, Unifund, had a viable cause of
action against the out-of-province appellant. Although the
Court was dealing primarily with the constitutiona
applicability of legislation, it also discussed basic
principles relating to the constitutional validity of

| egi sl ati on.

[ 219] In dealing with principles relating to constitutiona

applicability, M. Justice Binnie stated (at para. 56):

Consi deration of constitutional applicability
can conveniently be organi zed around the foll ow ng
proposi tions:

1. The territorial limts on the scope of
provinci al |egislative authority prevent the
application of the law of a province to natters not
sufficiently connected to it;
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2. What constitutes a "sufficient” connection
depends on the relationship anong the enacting
jurisdiction, the subject matter of the | egislation
and the individual or entity sought to be regul ated
by it;

3. The applicability of an otherw se conpetent
provinci al |egislation to out-of-province defendants

Is conditioned by the requirenents of order and
fairness that underlie our federal arrangenents;

4. The principles of order and fairness, being
pur posive, are applied flexibly according to the
subject matter of the |egislation.

[ 220] In discussing the concept of "sufficient connection"” he
referred to Tol of son, Mrguard, Mran v. Pyle, Ladore v.
Bennett, [1939] A.C. 468 (P.C.) (applied in Churchill Falls)
and ot her decisions which had consi dered these connections in
various contexts. In other words, he did not Iimt his
remar ks concerning territoriality solely to the connections
that woul d be necessary to determ ne whether a statute was
constitutionally applicable. (I nmake this point in reference
to comments by counsel that Unifund was strictly a

constitutional applicability case.)

[ 221] M. Justice Binnie pointed out that the concept of
territorial limts had been nodified in nore recent decisions
to place | ess enphasis on the actual physical presence of a
def endant within the enacting state, and nore on "the

rel ati onshi ps anong the enacting territory, the subject matter
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of the law, and the person sought to be subjected to its
regulation.” (para. 63.) He referred to that transition as a
reflection of the fact that the application of provincial |aw
to relationships with out-of-province defendants had becone
"more nuanced”. In so doing, he referred to cases involving
both constitutional validity and constitutional applicability

and stated (at para. 65):

In each case, the court assessed the relationship
bet ween the enacting jurisdiction and the out-of -
provi nce individual or entity sought to be regul ated
by it in light of the subject matter of the

| egislation to determne if the relation was
"sufficient” to support the validity or
applicability of the legislation in question.

[ Enphasi s added. ]

[ 222] In para. 66, M. Justice Binnie spoke of the "evol ving
sophi stication in respect of the true scope of the territoria
limtation” and specifically referred to Ladore v. Bennett and

Churchill Falls.

[ 223] In summary, all of these cases discuss the concept of
territoriality in different contexts, but with the common I|ink
bei ng the nature and degree of connections, or relationships,
bet ween the enacting jurisdiction, the defendant, and the
subject-matter of the legislation. 1In so doing, the Court has

noted that the nature and extent of connections necessary to
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found a court's jurisdiction may differ, for exanple, fromthe
nature and extent of connections necessary to justify a

statute's applicability or validity.

[ 224] In utilizing the real and substantial connection
approach as an aid to determning the pith and substance of

| egi slation, therefore, it is obvious that the greater the
connections between the enacting jurisdiction, the cause of
action, and the defendant, the greater the likelihood that the

i mpugned | egislation will be found to be valid.

(5 Application of the Law to the Act

[225] As earlier stated, the Act provides for a direct cause
of action by the Governnent of British Col unbi a agai nst
tobacco manufacturers to recover health care costs expended
(or to be expended) by the governnent to treat tobacco rel ated

di sease caused or contributed to by a tobacco rel ated w ong.

[ 226] The i nmpugned provisions of the Act for the purpose of
this constitutional analysis are those dealing with the
aggregate action established under s. 2(1) of the Act. |
will, therefore, set out only those provisions of the Act

which are nost directly related to the aggregate action.

[ 227] The follow ng definitions in s. 1 of the Act are

significant:
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"cost of health care benefits" neans the sum of

(a) the present value of the total expenditure
by the governnent for health care benefits
provi ded for insured persons resulting
fromtobacco rel ated di sease or the risk
of tobacco rel ated di sease, and

(b) the present value of the estimted total
expenditure by the governnent for health
care benefits that could reasonably be
expected will be provided for those
I nsured persons resulting fromtobacco
rel ated di sease or the risk of tobacco
rel at ed di sease;

"exposure" mnmeans any contact with, or ingestion,
I nhal ation or assimlation of, a tobacco
product, including any snoke or other by-
product of the use, consunption or conbustion
of a tobacco product;

"health care benefits" neans

(a) benefits as defined under the Hospital
| nsurance Act,

(b) benefits as defined under the Medicare
Protection Act,

(c) paynments made by the governnment under the
Conti nuing Care Act, and

(d) other expenditures, made directly or
t hrough one or nore agents or other
i nternedi ate bodi es, by the governnent for
prograns, services, benefits or simlar
matters associ ated with di sease;

"insured person" means
(a) a person, including a deceased person, for

whom health care benefits have been
provi ded, or
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(b) a person for whom health care benefits
coul d reasonably be expected will be
provi ded,;

"t obacco rel ated di sease" neans di sease caused or
contributed to by exposure to a tobacco
pr oduct ;

"tobacco rel ated wong" neans,
(a) atort committed in British Colunbia by a

manuf act urer which causes or contri butes
to tobacco rel ated di sease, or

(b) in an action under section 2(1), a breach
of a conmmon | aw, equitable or statutory
duty or obligation owed by a nmanufacturer
to persons in British Colunbia who have
been exposed or m ght becone exposed to a
t obacco product;

| have two comments with respect to these definitions. The
first is that "exposure"” in this action is synonynous wth
"snmoki ng cigarettes” (although the definition in the Act is
somewhat wider). The second is that the Hospital |nsurance
Act, R S.B.C. 1996, c. 204, and the Medicare Protection Act,
R S.B.C. 1996, c. 286, contain residency requirenents for the
recei pt of benefits, which include a requirenent that the
reci pients make their honme in British Col unbia and be
physically present in British Colunbia at |east six nonths of

a cal endar year

[ 228] The aggregate cause of action giving rise to these
proceedi ngs is established and described in s. 2 of the Act,

whi ch provides, in part:
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Direct action by government

2

[ 229]

prove under s.

(1)

(2)

(4)

The governnment has a direct and distinct
action agai nst a manufacturer to recover
the cost of health care benefits caused or
contributed to by a tobacco rel ated w ong.

An action under subsection (1) is brought
by the governnent in its own right and not
on the basis of a subrogated claim

In an action under subsection (1), the
governnment may recover the cost of health
care benefits

(a) for particular individual insured
persons, or

(b) on an aggregate basis, for a
popul ati on of insured persons as a
result of exposure to a type of
t obacco product.

Section 3 of the Act sets out what the governnent nust

2(1) in order to recover the cost of health

care benefits on an aggregate basis:

Recovery of cost of health care benefits on
aggregat e basis

3

(1)

In an action under section 2(1) for the
recovery of the cost of health care
benefits on an aggregate basis, subsection
(2) applies if the governnment proves, on a
bal ance of probabilities, that, in respect
of a type of tobacco product,

(a) the defendant breached a common | aw,
equi table or statutory duty or
obligation owed to persons in British
Col umbi a who have been exposed or
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m ght become exposed to the type of
t obacco product,

(b) exposure to the type of tobacco
product can cause or contribute to
di sease, and

(c) during all or part of the period of
the breach referred to in paragraph
(a), the type of tobacco product,
manuf actured or pronoted by the
def endant, was offered for sale in
British Col unbi a.

(2) Subject to subsections (1) and (4), the
court nust presune that

(a) the popul ation of insured persons who
wer e exposed to the type of tobacco
product, manufactured or pronoted by
t he defendant, would not have been
exposed to the product but for the
breach referred to in subsection (1)
(a), and

(b) the exposure described in paragraph
(a) caused or contributed to disease
or the risk of disease in a portion
of the popul ati on described in
par agraph (a).

(3) |If the presunptions under subsection (2)
(a) and (b) apply,

(a) the court nust determ ne on an
aggregate basis the cost of health
care benefits provided after the date
of the breach referred to in
subsection (1) (a) resulting from
exposure to the type of tobacco
product, and

(b) each defendant to which the
presunptions apply is liable for the
proportion of the aggregate cost
referred to in paragraph (a) equal to
its market share in the type of
t obacco product.
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[ 230]

(4) The armount of a defendant's liability
assessed under subsection (3) (b) may be
reduced, or the proportions of liability
assessed under subsection (3) (b)
readj ust ed anongst the defendants, to the
extent that a defendant proves, on a
bal ance of probabilities, that the breach
referred to in subsection (1) (a) did not
cause or contribute to the exposure
referred to in subsection (2) (a) or to
the di sease or risk of disease referred to
in subsection (2) (b).

Section 4 of the Act deals with joint and severa

liability in an action brought under s. 2(1).

[ 231]

foll ows:

Section 10 of the Act provides for retroactivity, as

Retroacti ve effect

10

[ 232]

When brought into force under section 12, a
provi sion of this Act has the retroactive

ef fect necessary to give the provision ful
effect for all purposes including allow ng an
action to be brought under section 2(1) arising
froma tobacco rel ated wong, whenever the

t obacco rel ated wong occurred.

At this point, | note that the principal factors

connecting the aggregate cause of action with British Col unbi a

are as foll ows:

(1)

the sole plaintiff in the aggregate action is
the Governnment of British Col unbi a;
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(2) the health care benefits expended by the
governnment must be incurred in British
Col unbi a;

(3) the recoverable health care benefits can only
be incurred for those who were residents of the
provi nce;

(4) the breach nust be of a duty owed to persons in

British Colunbia who have been exposed or m ght
becone exposed to a tobacco product;

(5) the type of tobacco product nanufactured or
pronoted by the defendant nust have been
offered for sale in British Colunbia during al
or part of the breach.

[ 233] In ny view, it is also inplicit fromthe definition of
"tobacco related wong", in particular, that the health care
costs are only recoverable for insured persons who were in

British Colunbia at the time of the breach

[234] These are significant factors connecting the cause of
action to British Colunbia, and they support the appellant's
subm ssion that the pith and substance of the Act is property
and civil rights in the province within the neaning of s.
92(13) of the Constitution Act, 1867 (U. K ), 30 & 31 Vict., c.

3, reprinted in RS. C. 1985, App. Il, No. 5.

[ 235] There is a nice question, however, as to whether, apart
fromthese connecting factors, the breach of duty owed to
persons in British Colunbia nmust occur in British Colunbia in

order to ensure the constitutional validity of the
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| egislation. Al parties agree that the answer to this
question is significant since, if the Act requires the breach
of duty to occur in British Colunbia, this, initself, would
go a long way to establishing that the pith and substance of
the legislation is intraterritorial. That is, it is a

connecting factor of considerable magnitude.

[ 236] The issue of the situs of the breach arises prinmarily
fromthe definition of "tobacco related wong" and, in
particular, part (b) of the definition which is tied directly
to the aggregate action. The resolution of that issue, in ny
view, is largely a matter of statutory interpretation. As
such, it is governed by the approach adopted by M. Justice
| acobucci, speaking for the Court in Rizzo & Rizzo Shoes Ltd.
(Re), [1998] 1 S.C.R 27, at para. 21, where he adopted the
foll owi ng statenent from El mer Driedger on the Construction of
Statutes, 2nd ed. (Toronto: Butterworths, 1983) at 87:

Today there is only one principle or approach,

nanmely, the words of an Act are to be read in their

entire context and in their grammtical and ordinary

sense harnoniously with the schene of the Act, the
obj ect of the Act, and the intention of Parliament.

[ 237] As earlier stated, the full definition of "tobacco

rel ated wong" provides:

"tobacco rel ated wong" neans,
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(a) atort committed in British Colunbia by a
manuf act urer whi ch causes or contri butes
to tobacco rel ated di sease, or

(b) in an action under section 2(1), a breach
of a common | aw, equitable or statutory
duty or obligation owed by a manufacturer
to persons in British Colunbia who have
been exposed or m ght becone exposed to a
t obacco product;

[ 238] | note that definition (a) expressly requires that the
tort be conmitted "in British Colunbia”. Definition (b), on
the ot her hand, does not expressly require that the breach
occur in British Colunbia. Thus, at first blush, one is
attracted to the view, espoused by the respondents, that the
absence of the words "in British Colunbia" in (b) indicates
that the breach in (b) need not occur in British Col unbi a.

One of the difficulties with that viewis that it creates an
apparent internal inconsistency in the definition of "tobacco
related wong". No reasonabl e explanation (or any

expl anati on) has been suggested as to why the legislators
woul d require the tobacco related wong in (a) to occur within
British Colunbia, but not the "tobacco related wong" referred
toin (b). Wiile the respondents are not required to provide
such an explanation, | would not be quick to accept that the
Legi slature intended to distinguish between the definitions in

(a) and (b) in that respect. This is particularly so since
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definition (b) makes a point of tying the breach to a duty

"owed to persons in British Col unbia".

[ 239] In that regard, | agree with para. 43 of M. Justice
Lanbert's reasons in which he states that s. 2(1) of the Act
required a second definition of "tobacco related wong" to
enconpass the governnment action, and with his conclusion that
definition (b) was not intended to provide a nore expansive
definition of "tobacco related wong", in terns of its

territorial effect, than definition (a).

[ 240] | also note that the definition of "tobacco related
wrong” does not exist in a vacuum but nust be considered in
the context of other provisions of the Act. One provision
which is of particular significance is s. 3(1). Subsection
3(1)(c) makes it clear that the presunptions of causation,
which are critical to the Act, only apply where:
(a) the defendant breached a common | aw, equitable
or statutory duty or obligation owed to persons
in British Col unbia who have been exposed or

m ght beconme exposed to the type of tobacco
product,

and

(c) during all or part of the period of the breach
referred to in paragraph (a), the type of
t obacco product, nmanufactured or pronoted by
t he defendant, was offered for sale in British
Col unbi a.

[ Enphasi s added. ]
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[ 241] In other words, s. 3(1) links the breach of duty to
British Colunbia, not only by naking it a breach of a duty
owed to persons in British Colunbia (s. 3(1)(a)), but also by
linking it to the offering of tobacco products for sale in

British Colunbia (ss. 3(1)(c)).

[ 242] Section 3(1)(c) also makes it clear, through the use of
the words "during all or part of the breach"”, that the breach
need not be one event isolated in tinme, but that it can be
part of a continuing breach. This is consistent with the
nature of the breaches contenplated by the Act as a whole, the
nost obvi ous of which are reflected in the statenent of claim
These include m srepresentation, failure to warn, and the
pronmotion and distribution of a defective product. Al of

t hese breaches could be said to originate in the jurisdictions
where the tobacco products are manufactured and to continue
until the m srepresentations and/or the products reach
consuners in British Colunbia where the products are offered

for sale, thereby |leading to exposure in British Col unbi a.

[ 243] In my view, the full definition of "tobacco rel ated
wrong", the fact that the duty is owed to insured persons who
are in British Colunbia at the tinme of the breach, and the
requirenent in s. 3(1) that the breach or part thereof occur

while the type of tobacco product is offered for sale in
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British Colunbia strongly support the appellant's position
that the rel evant breaches under the Act, which lead to
liability and to health care costs incurred in British

Col unmbi a, are those breaches, or parts thereof, which occur in

British Col unbi a.

[ 244] | do not find it necessary to enploy the presunption of
constitutionality or the interpretive aid of "reading down" to

cone to this concl usion.

[ 245] Nor have | found it necessary to found ny concl usion
with respect to the |ocation of the breach on Moran v. Pyle,

al though 1 view that decision as supporting my concl usion.

[ 246] Thus, | would add to the factors connecting the cause
of action to British Colunbia set out in paras. 232-33, supra,
the factor that the breach of duty (or part of a continuing
breach of duty) within the neaning of part (b) of the
definition of "tobacco related wong", nust occur in British

Col unbi a.

[ 247] The respondents, on the other hand, support the tria
judge' s enphasis on the | ocation of the respondents outside
the jurisdiction, and the fact that exposure under the Act is
not confined to British Colunbia, as extraterritorial

connections strongly supportive of his conclusion that the Act
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has an inperm ssible extraterritorial effect. They also
support the trial judge's reference to inmmgration as
supportive of his conclusion in that regard. They further
submt that the presunptions in s. 3(2) of the Act create
artificial connections to British Colunbia which present an
al nost i nsurnount abl e obstacle to the respondents being abl e
to rebut liability under s. 3(4). Finally, they point to the
retroactive inpact of s. 10 of the Act and its
extraterritorial effect on their clients' civil rights. 1In
short, they enphasize the factors which, they submt,
denonstrate that the predom nant connecting factors created by
the Act in the aggregate action are extraterritorial. The
respondent, BAT, adds to this list the fact that it is
potentially liable under the Act only by virtue of the

application of s. 4 of the Act.

[ 248] In nmy view, in finding that the respondents had net the
burden upon themto establish that the Act was invalid as
bei ng extraterritorial in pith and substance, the trial judge
m sconcei ved, and pl aced inordi nate weight on, the role played
by "exposure" under the Act. He tended to equate "exposure"
with the "tobacco related wong", or the breach, under the

Act. In fact, although exposure is enconpassed in the

definition of "tobacco related wong", insofar as it nodifies
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the persons in British Colunbia to whomthe duty is owed, it
I's not the essence of the tobacco related wong, or of the
aggregate cause of action under s. 2(1). (In that regard, |
find the appellant's reference to "exposure" as being
synonynous with "snoking cigarettes” for the purposes of this
action, of some assistance in placing the concept of
"exposure" in perspective (recognizing that "exposure" has a

somewhat broader neani ng under the Act)).

[ 249] VWhile the trial judge was correct in stating that
exposure coul d take place outside British Colunbia, exposure
under the Act is directly linked to the popul ati on of insured
persons in British Colunbia under part (b) of the definition
of "tobacco related wong". The only relevant exposure under
the Act is exposure by persons in British Colunbia to whomthe
duty is owed, which results in "tobacco rel ated di sease"
which, in turn, gives rise to health care costs in the
province. Section 3(4) of the Act, which permts the
respondents to rebut the presunptions of causation created by
s. 3(2), has the effect of nmmking other exposure irrel evant
for the purposes of establishing ultimate liability under the

Act .
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[ 250] Wth respect to the significance of exposure under the
Act, | would al so adopt Madam Justice Row es's comments at

paras. 148-155 of her reasons for judgment.

[ 251] Nor am | persuaded that the presunptions of causation
under s. 3 of the Act create an artificial connection between
the "tobacco rel ated wong" and the province sufficient to
support the respondents' position that the Act has an

i mperm ssible extraterritorial reach. In ny view, the
presunptions are evidentiary matters within the province's

| egi sl ati ve conpetence to |l egislate under s. 92(14) of the
Constitution Act, 1867; nanely, the adm nistration of justice
in the province, which includes matters of civil procedure and
evidence. | fail to see how the presunptions, or the
difficulty they present to the respondents as an evidentiary
matter, can be viewed as fatal to the Act's validity on the

grounds of extraterritoriality.

[252] Wth respect to the trial judge's reliance on patterns
of immgration to the province as an indication of the Act's
extraterritorial scope, | agree with the appellant that there
was no basis upon which the trial judge could draw any
reliable inference about the ultinate inpact of immgration on
the Act's constitutional validity. The trial judge's reliance

on this factor is directly tied to his reliance on exposure as
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the focus, or fundanental underpinning, of the Act. As
counsel for the appellant noted, the fact of inmgration of
snokers, or potential snokers, to British Colunbia is no nore
determ native of the constitutional validity of the Act, than
the fact of em gration of snokers, or potential snokers, from
Newf oundl and woul d be determ native of the validity of its
Act. The inpact of immgration on liability is an evidentiary
probl em which will undoubtedly have to be dealt with by way of
statistics and probability, as is true of many other
evidentiary matters arising in relation to the aggregate

action.

[ 253] Further, | amunable to agree with the respondents
that the retroactive effect of the Act on their civil rights
is a basis for finding that the Act is invalid. |If the Act is
ot herwi se constitutional, the fact that sone of the
respondents nay not enjoy the full protection available to
them under the U K Human Rights Act and/or the European

Convention on Human Rights is not fatal to its validity.

[ 254] Finally, | reject BAT's submi ssion that s. 4 of the
Act, which provides for joint and several liability on the
basis set out therein, renders the Act unconstitutional. In
nmy view, BAT's argument in this regard is nore appropriately

dealt with as an issue of applicability, rather than validity.
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Since the constitutional applicability of the Act was not
fully argued before us and is not necessary to a resol ution of

this appeal, | do not propose to rule on it.

[ 255] In conclusion, | observe that the appellants have
focussed their subm ssions primarily on the purpose of the
Act, while the respondents and the trial judge have focussed
primarily on its effects. Both are relevant to the analysis
of constitutional validity. 1In the result, while the Act
undoubt edly has sone extraterritorial effect, | am not
persuaded that it falls outside the power of the province to

| egi sl ate under ss. 92(13) and 92(14) of the Constitution Act,
1867. Like M. Justice Lanbert and Madam Justice Row es, | am
satisfied that the extraterritorial effects of the legislation
are incidental, rather than primary. In ny view, the pith and
substance of the Act, taking into account the real and
substanti al connections to the province to which | have
referred, is property and civil rights within the province
and, to a |lesser extent, the admnistration of justice in the

provi nce under s. 92(14).

[ 256] I would allow the appeal on this ground.
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Rul e of Law (I ncluding Retroactivity) and Judi ci al
| ndependence

[ 257] As earlier stated, | amin substantial agreenent with
the reasons for judgnent of M. Justice Lanbert with respect
to the remaining i ssues rai sed by the respondents; nanely,
rule of law (including retroactivity) and judici al

I ndependence.

CONCLUSI ON

[ 258] In the result, | would allow the appeal. | would adopt
the formof order set forth at para. 116 of M. Justice

Lanbert's reasons for judgnent.

“The Honour abl e Madam Justi ce Prowse”
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APPENDI X

Tobacco Danages and Health Care Costs Recovery Act

Definitions and interpretation
1 (1) In this Act:
"cost of health care benefits" means the sum of

(a) the present value of the total expenditure by
the governnent for health care benefits
provi ded for insured persons resulting from
t obacco rel ated di sease or the risk of tobacco
rel ated di sease, and

(b) the present value of the estimted total
expenditure by the governnent for health care
benefits that coul d reasonably be expected w |
be provided for those insured persons resulting
fromtobacco rel ated di sease or the risk of
tobacco rel ated di sease;

"di sease" includes general deterioration of health;

"exposure" means any contact with, or ingestion,
i nhal ation or assimlation of, a tobacco product,
i ncl udi ng any snoke or other by-product of the use,
consunption or conbustion of a tobacco product;

"health care benefits" neans

(a) benefits as defined under the Hospital
| nsurance Act,

(b) Dbenefits as defined under the Medicare
Prot ection Act,

(c) paynments made by the governnment under the
Conti nuing Care Act, and

(d) other expenditures, made directly or through
one or nore agents or other internediate
bodi es, by the governnent for prograns,
services, benefits or simlar nmatters
associ ated with di sease;

2004 BCCA 269 (CanLll)



British Colunmbia v. Inperial Tobacco Canada Ltd. Page 140

"insured person"” means

(a) a person, including a deceased person, for whom
health care benefits have been provided, or

(b) a person for whom health care benefits could
reasonably be expected will be provided,

"joint venture" neans an association of 2 or nore
persons, if

(a) the relationship anong the persons does not
constitute a corporation, a partnership or a
trust, and

(b) the persons each have an undivided interest in
assets of the association;

"manuf acture” includes, for a tobacco product, the
production, assenbly or packagi ng of the tobacco
product ;

"manuf acturer” nmeans a person who nanufactures or has
manuf actured a tobacco product and includes a person
who currently or in the past

(a) causes, directly or indirectly, through
arrangenents with contractors, subcontractors,
| i censees, franchisees or others, the
manuf acture of a tobacco product,

(b) for any fiscal year of the person, derives at
| east 10% of revenues, determ ned on a
consol i dated basis in accordance with generally
accepted accounting principles in Canada, from
t he manuf acture or pronotion of tobacco
products by that person or by other persons,

(c) engages in, or causes, directly or indirectly,
ot her persons to engage in the pronotion of a
t obacco product, or

(d) is a trade association primarily engaged in

(1) t he advancenent of the interests of
manuf act urers,

(i) the pronotion of a tobacco product, or
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(ii1) <causing, directly or indirectly, other
persons to engage in the pronotion of a
t obacco product;

"person” includes a trust, joint venture or trade
associ ati on;

"“pronote" or "pronotion" includes, for a tobacco product,
the marketing, distribution or sale of the tobacco
product and research with respect to the tobacco
product ;

"tobacco product” neans tobacco and any product that
i ncl udes tobacco;

"t obacco rel ated di sease" neans di sease caused or
contributed to by exposure to a tobacco product;

"tobacco rel ated wong" neans,

(a) atort committed in British Colunbia by a
manuf act urer which causes or contributes to
t obacco rel ated di sease, or

(b) in an action under section 2(1), a breach of a
common | aw, equitable or statutory duty or
obligation owed by a manufacturer to persons in
British Colunbi a who have been exposed or m ght
beconme exposed to a tobacco product;

"type of tobacco product” nmeans one or a conbination of
the foll ow ng tobacco products:

(a) cigarettes;

(b) loose tobacco intended for incorporation into
ci garettes;

(c) cigars;

(d) cigarillos;

(e) pipe tobacco;
(f) chew ng tobacco;
(g) nasal snuff;

(h) oral snuff;
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(2)

(3)

(i) a prescribed form of tobacco.

The definition of "manufacturer” in subsection (1)
does not include

(a) an individual,
(b) a person who

(i) 1is a manufacturer only because they are a
whol esal er or retailer of tobacco
products, and

(ii) is not related to

(A) a person who manufactures a tobacco
product, or

(B) a person described in paragraph (a)
of the definition of "manufacturer”,
or

(c) a person who

(i) 1is a manufacturer only because paragraph
(b) or (c) of the definition of
"“manuf acturer” applies to the person, and

(ii) is not related to

(A) a person who manufactures a tobacco
product, or

(B) a person described in paragraphs (a)
or (d) of the definition of
"manuf acturer”.

For the purposes of subsection (2), a person is
related to another person if, directly or
indirectly, the person is

(a) an affiliate, as defined in section 1 of the
Conmpany Act, of the other person, or

(b) an affiliate of the other person or an
affiliate of an affiliate of the other person.
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(4)

(5)

For the purposes of subsection (3)(b), a person is
deened to be an affiliate of another person if the
per son

(a) 1is a corporation and the other person, or a
group of persons not dealing wth each other at
arms length of which the other person is a
menber, owns a beneficial interest in shares of
the corporation

(i) <carrying at |least 50% of the votes for the
el ection of directors of the corporation
and the votes carried by the shares are
sufficient, if exercised, to elect a
di rector of the corporation, or

(ii) having a fair market value, including a
premum for control if applicable, of at
| east 50% of the fair market val ue of al
the i ssued and out standi ng shares of the
cor poration, or

(b) is a partnership, trust or joint venture and
the ot her person, or a group of persons not
dealing with each other at arm s | ength of
whi ch the other person is a nenber, has an
ownership interest in the assets of that person
that entitles the other person or group to
receive at |east 50%of the profits or at | east
50% of the assets on dissolution, w nding up or
term nation of the partnership, trust or joint
vent ure.

For the purposes of subsection (3)(b), a person is
deenmed to be an affiliate of another person if the
ot her person, or a group of persons not dealing with
each other at armis Iength of which the other person
is a nenber, has any direct or indirect influence
that, if exercised, would result in control in fact
of that person except if the other person deals at
arms length with that person and derives influence
solely as a | ender.

2004 BCCA 269 (CanLll)



British Colunmbia v. Inperial Tobacco Canada Ltd. Page 144

(6)

For the purposes of determ ning the market share of
a defendant for a type of tobacco product sold in
British Colunbia, the court nust cal culate the
defendant's market share for the type of tobacco
product by the follow ng fornmula:

_ dm
dms = VR 100%
wher e
dns = the defendant's market share for the type of

tobacco product fromthe date of the earliest
tobacco related wong conmmtted by that
defendant to the date of trial;

dm= the quantity of the type of tobacco product
manuf act ured or pronoted by the defendant
that is sold within British Colunbia fromthe
date of the earliest tobacco related wong
commtted by that defendant to the date of
trial;

MM = the quantity of the type of tobacco product
manuf actured or pronoted by all manufacturers
that is sold within British Colunbia fromthe
date of the earliest tobacco related wong
commtted by the defendant to the date of
trial.

Direct action by government

2

(1)

(2)

(3)

The governnent has a direct and distinct action

agai nst a manufacturer to recover the cost of health
care benefits caused or contributed to by a tobacco
rel ated w ong.

An action under subsection (1) is brought by
the governnent in its own right and not on the
basis of a subrogated claim

In an action under subsection (1), the governnent
may recover the cost of health care benefits whether
or not there has been any recovery by other persons
who have suffered danage caused or contributed to by
the tobacco related wong conmitted by the

def endant .
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(4)

(5)

In an action under subsection (1), the governmnent
may recover the cost of health care benefits

(a)
(b)

for particular individual insured persons, or

on an aggregate basis, for a popul ation of
I nsured persons as a result of exposure to a
type of tobacco product.

If the governnent seeks in an action under
subsection (1) to recover the cost of health care
benefits on an aggregate basis,

(a)

(b)

(c)

(d)

it iIs not necessary

(1) to identify particular individua
i nsured persons,

(i) to prove the cause of tobacco rel ated
di sease in any particul ar individua
i nsured person, or

(ii1) to prove the cost of health care
benefits for any particul ar individua
i nsured person,

the health care records and docunents of
particul ar individual insured persons or the
docunents relating to the provision of health
care benefits for particular individual insured
persons are not conpel |l abl e except as provided
under a rule of |law, practice or procedure that
requires the production of docunents relied on
by an expert w tness,

a person is not conpellable to answer questions
with respect to the health of, or the provision
of health care benefits for, particular

i ndi vi dual insured persons,

despi te paragraphs (b) and (c), on application
by a defendant, the court may order discovery
of a statistically meaningful sanple of the
docunents referred to in paragraph (b) and the
order nust include directions concerning the
nature, |level of detail and type of information
to be disclosed, and
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(e) if an order is nade under paragraph (d), the
identity of particular individual insured
persons nmust not be discl osed and al
identifiers that disclose or may be used to
trace the nanes or identities of any particular
i ndi vi dual insured persons nust be deleted from
any docunents before the docunents are
di scl osed.

Recovery of cost of health care benefits on aggregate basis

3

(1)

(2)

In an action under section 2(1) for the recovery of
the cost of health care benefits on an aggregate
basi s, subsection (2) applies if the government
proves, on a bal ance of probabilities, that, in
respect of a type of tobacco product,

(a) the defendant breached a common | aw, equitable
or statutory duty or obligation owed to persons
in British Colunbia who have been exposed or
m ght beconme exposed to the type of tobacco
product,

(b) exposure to the type of tobacco product can
cause or contribute to disease, and

(c) during all or part of the period of the breach
referred to in paragraph (a), the type of
t obacco product, nmanufactured or pronoted by
t he defendant, was offered for sale in British
Col unbi a.

Subj ect to subsections (1) and (4), the court nmnust
presune that

(a) the population of insured persons who were
exposed to the type of tobacco product,
manuf actured or pronoted by the defendant,
woul d not have been exposed to the product but
for the breach referred to in subsection
(1) (a), and

(b) the exposure described in paragraph (a) caused
or contributed to disease or the risk of
di sease in a portion of the popul ation
descri bed in paragraph (a).
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(3)

(4)
Joint and
4 (1)

(2)

If the presunptions under subsection (2)(a) and (b)
apply,

(a) the court nust determ ne on an aggregate basis
the cost of health care benefits provided after
the date of the breach referred to in
subsection (1)(a) resulting fromexposure to
the type of tobacco product, and

(b) each defendant to which the presunptions apply
is |liable for the proportion of the aggregate
cost referred to in paragraph (a) equal to its
mar ket share in the type of tobacco product.

The anmount of a defendant's liability assessed under
subsection (3)(b) may be reduced, or the proportions
of liability assessed under subsection (3)(b)

readj ust ed anongst the defendants, to the extent
that a defendant proves, on a bal ance of
probabilities, that the breach referred to in
subsection (1)(a) did not cause or contribute to the
exposure referred to in subsection (2)(a) or to the
di sease or risk of disease referred to in subsection

(2) (b).
several liability in an action under section 2(1)

Two or nore defendants in an acti on under section
2(1) are jointly and severally liable for the cost
of health care benefits if

(a) those defendants jointly breached a duty or
obl i gation described in the definition of
"t obacco related wong" in section 1(1), and

(b) as a consequence of the breach described in
par agraph (a), at |east one of those defendants
Is held liable in the action under section 2(1)
for the cost of those health care benefits.

For purposes of an action under section 2(1), 2 or
nmore manufacturers, whether or not they are
defendants in the action, are deened to have jointly
breached a duty or obligation described in the
definition of "tobacco related wong" in section
1(1) if
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(a) one or nore of those nmanufacturers are held to
have breached the duty or obligation, and

(b) at comon law, in equity or under an enact nent
t hose manufacturers would be held

(1) to have conspired or acted in concert
with respect to the breach

(i) to have acted in a principal and agent
relationship with each other with
respect to the breach, or

(iit) to be jointly or vicariously liable for
the breach if damages woul d have been
awarded to a person who suffered as a
consequence of the breach.

Popul ati on based evi dence to establish causation and quantify
damages or cost

5

Statistical information and informati on derived from

epi dem ol ogi cal, sociol ogi cal and other rel evant studies,
i ncluding information derived fromsanpling, is

adm ssi bl e as evidence for the purposes of establishing
causati on and quantifyi ng danages or the cost of health
care benefits respecting a tobacco related wong in an
action brought

(a) by or on behalf of a person in the person's own
nane or as a nenber of a class of persons under
the C ass Proceedi ngs Act, or

(b) by the governnent under section 2(1).

Limtation periods

6

(1) No action that is comenced within 2 years after the
coming into force of this section by

(a) the governnent,

(b) a person, on his or her own behalf or on behalf
of a class of persons, or

(c) a personal representative of a deceased person
on behal f of the spouse, parent or child, as
defined in the Fam |y Conpensation Act, of the
deceased person,
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(2)
Li ability
7 (1)
(2)
(3)

for danages, or the cost of health care benefits,

al | eged to have been caused or contributed to by a
tobacco related wong is barred under the Limtation
Act .

Any action described in subsection (1) for danages
al l eged to have been caused or contributed to by a
tobacco related wong is revived if the action was
di sm ssed before the comng into force of this
section nerely because it was held by a court to be
barred or extinguished by the Limtation Act.

based on risk contribution

This section applies to an action for damages, or
the cost of health care benefits, alleged to have
been caused or contributed to by a tobacco rel ated
wrong other than an action for the recovery of the
cost of health care benefits on an aggregate basis.

If a plaintiff is unable to establish which

def endant caused or contributed to the exposure
descri bed in paragraph (b) and, as a result of a
breach of a common | aw, equitable or statutory duty
or obligation,

(a) one or nore defendants causes or contributes to
a risk of disease by exposing persons to a type
of tobacco product, and

(b) the plaintiff has been exposed to the type of
t obacco product referred to in paragraph (a)
and suffers disease as a result of the
exposur e,

the court may find each defendant that caused or
contributed to the risk of disease liable for a
proportion of the danmages or cost of health care
benefits incurred equal to the proportion of its
contribution to that risk of disease.

The court may consider the follow ng in apportioning
liability under subsection (2):

(a) the length of tinme a defendant engaged in the
conduct that caused or contributed to the risk
of di sease;
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(b)

(c)

(d)

(e)

(f)

(9)

(h)

(i)

(i)

(k)

the market share the defendant had in the type
of tobacco product that caused or contributed
to the risk of disease;

the degree of toxicity of any toxic substance
in the type of tobacco product manufactured or
pronoted by a defendant;

t he amount spent by a defendant on pronoting
the type of tobacco product that caused or
contributed to the risk of disease;

the degree to which a defendant coll aborated or
acted in concert wth other manufacturers in
any conduct that caused, contributed to or
aggravated the risk of disease;

the extent to which a defendant conducted tests
and studies to determ ne the risk of disease
resulting fromexposure to the type of tobacco
product ;

the extent to which a defendant assuned a
| eadership role in manufacturing the type of
t obacco product;

the efforts a defendant nade to warn the public
about the risk of disease resulting from
exposure to the type of tobacco product;

the extent to which a defendant continued

manuf acture or pronotion of the type of tobacco
product after it knew or ought to have known of
the risk of disease resulting from exposure to
the type of tobacco product;

affirmative steps that a defendant took to
reduce the risk of disease to the public;

ot her considerations considered rel evant by the
court.

Apportionnment of liability in tobacco related w ongs

8 (1) This section does not apply to a defendant in
respect of whomthe court has made a finding of
liability under section 7.

2004 BCCA 269 (CanLll)



British Colunmbia v. Inperial Tobacco Canada Ltd. Page 151

(2) A defendant who is found liable for a tobacco
rel ated wong may conmence, agai nst one or nore of
the defendants found liable for that wong in the
same action, an action or proceeding for
contribution toward paynent of the damages or the
cost of health care benefits caused or contributed
to by that wong.

(3) Subsection (2) applies whether or not the defendant
commenci ng an action or proceedi ng under that
subsection has paid all or any of the danages or the
cost of health care benefits caused or contri buted
to by the tobacco rel ated wong.

(4) In an action or proceeding described in subsection
(2), the court may apportion liability and order
contribution anong each of the defendants in
accordance with the considerations listed in section
7(3)(a) to (k).

Regul ati ons

9

(1) The Lieutenant CGovernor in Council may nmake
regul ations referred to in section 41 of the
Interpretation Act.

(2) Wthout limting subsection (1), the Lieutenant
Governor in Council nmay make regul ati ons prescribing
a formof tobacco for the purposes of paragraph (i)
of the definition of "type of tobacco product” in
section 1(1).

Retroacti ve effect

10

When brought into force under section 12, a provision of
this Act has the retroactive effect necessary to give the
provision full effect for all purposes including allow ng
an action to be brought under section 2(1) arising froma
t obacco rel ated wong, whenever the tobacco related w ong
occurr ed.

Secti on Spent

11 [ Repeal . Spent. 2000-30-11.]
Commencenent
12 This Act comes into force by regulation of the Lieutenant

Governor in Council
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